
CM\805832EN.doc PE370.046/REV.IIIv01-00

EN United in diversity EN

EUROPEAN PARLIAMENT 2009 - 2014

Committee on Petitions

19.2.2010

NOTICE TO MEMBERS

Subject: Petition 0771/2004, by Jan van Es (Dutch), on behalf of ‘Transes Holding SA’ 
and three other companies on alleged unlawful obstruction of two projects by 
Portuguese authorities

1. Summary of petition

The petitioner indicates that four companies (three Luxembourgish and one Irish) have 
worked since 1995 on the development of two large scale tourist projects in Portugal. In 1999, 
one of the projects was fully approved by the Portuguese government, while the other one was 
in the final stage of the approval procedure. The petitioner alleges that since then, both 
projects have been unlawfully blocked by the competent Portuguese authorities. He believes 
that the obstructions were initiated by a Portuguese real estate group that has considerable 
political influence. According to him, the resulting financial damage to the four companies 
amounts to more than €400 million and increases by €2 million each year. The petitioner 
argues that the Portuguese authorities have seriously infringed several articles of the EC 
Treaty, among other things by discriminating against foreign companies. He calls on the 
European Parliament to take all necessary steps to ensure legal protection of foreign 
companies operating in Portugal and demands that the applicable Community law is fully 
enforced.

2. Admissibility

Declared admissible on 23 March 2005. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 3 February 2006.

‘The Petitioner alleges that various Portuguese authorities (municipalities, regional and 
central governments) have infringed a number of Treaty rights (as well as rights under 
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Portuguese law) of ‘Transes Holdings SA’ and it subsidiaries (for the Treaty rights allegedly 
infringed, see annex). Given that the holding company is established in Luxembourg and its 
subsidiaries are established in Belgium, Luxembourg and Ireland, the Commission considers 
that the operations conducted by the companies referred to essentially pertain to the Treaty 
freedom of capital movements, one of the grounds advanced by the petitioner. It has, 
therefore, concentrated on this freedom in its analysis below, but it might be noted that a 
similar reasoning would apply to other freedoms.
Although the EC Treaty does not define the term ‘movement of capital’, it is settled case law 
that Directive 88/361/EEC1, together with the nomenclature annexed to it, may be used for the 
purposes of defining what constitutes a capital movement2. Investment in real estate is 
explicitly mentioned in the nomenclature of capital movements classified in accordance with 
the nomenclature of Directive 88/361/EEC (List item II. A.).

EC Treaty Article 56 prohibits all restrictions on capital movements. However Article 58 
provides for specific exceptions to the freedom3. The jurisprudence of the European Court of 
Justice has determined that restrictions to the freedoms can be justified by imperative 
requirements in the general interest. Legitimate general interest considerations recognised by 
the Court include town and country planning4.
Portugal, as all other Member States, has national legislation governing town and country 
planning.
At no stage in the submission of the petitioners is there any allegation that the basic 
Portuguese planning laws and regulations involved are in breach of Treaty requirements. In 
fact the petitioners rely on the relevant Portuguese laws to support their arguments 
(paragraphs 110-129 of petition). Given that the petitioners do not claim that the Portuguese 
law infringes European law, the right forum to submit the question of the alleged breaches of 
national law to, are the Portuguese courts. They have the power to see that the petitioner’s 
rights are properly respected. 

It might also be pointed out, that stricter requirements on the granting of planning permits 
than those laid down in the applicable Portuguese law, would not, necessarily, be in breach of 
Community law.
The considerations in paragraphs 130-142 of the petition set out alleged breaches in the 
relevant agreements (protocols/contracts) arrived at between the company and the 
municipalities concerned. It is difficult to envisage how an agreement with a municipality can 
                                               
1 Council Directive of June 24 1998 for the implementation of Article 67 of the Treaty, OJ L 178 of 8 July 1988, 
p. 5 – 18
2 Case C-367/98, Commission / Portugal, §37 and case C-222/97, Trummer and Mayer, §§20-21
3 “1. The provisions of Article 56 shall be without prejudice to the right of Member States:
 .... 
(b) to take all requisite measures to prevent infringements of national law and regulations, in particular in the 
field of taxation and the prudential supervision of financial institutions, or to lay down procedures for the 
declaration of capital movements for purposes of administrative or statistical information, or to take measures 
which are justified on grounds of public policy or public security.
2. The provisions of this Chapter shall be without prejudice to the applicability of restrictions on the right of 
establishment, which are compatible with this Treaty. 
3. The measures and procedures referred to in paragraphs 1 and 2 shall not constitute a means of arbitrary 
discrimination or a disguised restriction on the free movement of capital and payments as defined in Article 56.”
4 See Case C-302/97 Konle §40, C-300/01 Salzmann §44 and joined cases C-515/99, C519/99 to C-524/99 and 
C-526/99 to C-540/99 Reisch et al §34.
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bind other regional and national planning authorities. However, any disputes regarding such 
terms of a contract and alleged violation of such terms are a matter for the Portuguese courts 
to consider. In the event the alleged damage cannot be repaired, damages can be claimed.
As far as the first project is concerned, we understand that the project was ultimately 
approved in March 1999. Following the substantial fall in water level of the lake in 1998, the 
project was no longer commercially interesting and the project was stopped, as a result. While 
the petitioner claims that the authorities were obliged to make repairs to the leak in the dam, 
which occasioned the fall in water level, within a set period of time, this is again a matter of 
contract law and of factual appreciation which only the national courts can determine. It is 
also difficult to escape the conclusion that, had the project been completed at that stage, many 
other individual European citizens, as well as the companies concerned, might have incurred 
quite substantial additional losses to their investments.

 As far as the second project is concerned, it was again based on “protocols with the 
respectively municipalities, who obliged themselves to provide all final approvals and 
construction licences” in July 1996 (paragraph 43). It was situated in the same general 
area as the lake, the water level of which fell in 1998. The complainant claims that “final 
approval of the project was suddenly deliberately delayed in 1999 and its construction 
was stopped by Portuguese entities following “damaging newspaper articles”, the first in 
April 1999 containing “falsified and manipulated facts with sole purpose to discredit the 
Transes companies and their projects in Portugal” (paragraph 80);

 the decision of the company not to proceed with the first project around the same time for 
the reasons mentioned above (paragraph 30), and;

 the subsequent “beginning of the financial collapse of [the Portuguese partner company in 
mid 1999]” (paragraph 86).

The events cited above would not seem to be unrelated to the subsequent decisions taken by 
the authorities. The legality of these decisions under Portuguese law, any liability of the 
municipality or the companies on foot of their 1996 contract, and any question of damages for 
newspaper libel, should be considered matters for national courts for the same reasons as 
outlined above. 
The associated issue raised of the failure of the project to be awarded special tourism aid on 
18/10/1999 (paragraph 56) due to further “false and misleading” (paragraph 55) press reports 
of May 1999, again are factual allegations that only the Portuguese courts can examine.
Finally, as regards the state aids and competition articles of the Treaty quoted, the 
Commission fails to see the link between what the petitioner alleges (“according to reliable 
sources of information”... “a group that as it seems has used its political influence”...“[is]
ready to take over the Transes project”) and the articles of the EC Treaty that are being 
quoted. Article 81 of the EC Treaty concerns agreements between undertakings that restrict 
competition if they affect trade between Member States. Article 82 of the EC Treaty concerns 
abuses of a dominant position held by an undertaking that affect trade between Member 
States. Both provisions address the behaviour of private undertakings and not of government 
or public authorities. Moreover, an appreciable effect on trade between Member States is a 
condition for considering their application. The facts set out in the petition do not show an 
infringement of these Treaty rules.
As regards the alleged infringement of Article 87, the petition does not contain any elements 
which indicate that any of the measures constitute State aid in the meaning of Art. 87(1).

4. Further Commission reply, received on 5 May 2008.
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‘The petitioner indicates that four companies (three Luxembourgish and one Irish) have been 
working since 1995 on the development of two large-scale tourist projects in Portugal. In 
1999, one of the projects was fully approved by the Portuguese government, while the other 
one was in the final stage of the approval procedure. The petitioner alleges that since then, 
both projects have been unlawfully blocked by the competent Portuguese authorities. He 
believes that the obstructions were initiated by a Portuguese real estate group that has 
considerable political influence. According to him, the resulting financial damage to the four 
companies amounts to more than €400 million and is increasing by €2 million each year. The 
petitioner argues that the Portuguese authorities have seriously infringed several articles of the 
EC Treaty, amongst other things by discriminating against foreign companies. Further to the 
European Parliament’s reply of 5 May 2006 to his petition (No 771/2004), the petitioner, by 
letter of 12 November 2007, requested that his petition be re-opened because the Commission 
had not replied exhaustively to his petition.

Alongside his petition, the petitioner also submitted a complaint to the Commission. His 
complaint was recorded under No 2004/5153.

The Commission examined the facts described by the petitioner and informed the latter, by 
letter of 24 January 2006, of the results of this review.

With regard to the complainant/petitioner’s allegations and the alleged discriminatory 
treatment of his companies by the Portuguese authorities, the complainant/petitioner never 
mentioned or provided any reference to any specific national legislative or regulatory 
provisions which might have breached Community law. No direct infringement of the EC 
Treaty could therefore be proved, at that stage.

Moreover, in relation to the allegations of discriminatory treatment of the petitioner’s 
companies, none of the information provided enabled the Commission to establish that such 
discriminatory treatment actually took place. Indeed, while, under Article 43 EC, freedom of 
establishment is guaranteed within the Union, the Commission was unable to prove the 
existence of any discrimination against the petitioner, either direct or indirect, despite the 
abundant documentation provided.
It should be noted that ‘for there to be an infringement of the principle of equal treatment, 
comparable situations must have been treated differently’1. The fact that other projects may 
have been approved in the same geographical construction area does not prove per se that the 
Portuguese authorities behaved in a discriminatory manner towards the petitioner, as those 
projects were different from the petitioner’s and might well have had certain features which 
were in compliance with Portuguese law.

Accordingly, in its letter of 24 January 2006, the Commission informed the petitioner of its 
intention to close his complaint since the facts described by the petitioner resulted from a 
possible incorrect application of Portuguese law by the Portuguese authorities, with no 
evidence that Portuguese law itself contained any provisions that were contrary to Community 
law. The letter specified that unless any further information could be provided within four 
weeks, the Commission would close the complaint. No reply was received from Mr Van Es 

                                               
1 Judgment of 06 April 1995, Ferriere Nord / Commission, T-143/89, paragraph 55. 
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until 25 October 2007. A decision was therefore taken on 4 April 2006 to close his complaint.

In his letters of 25 October 2007 and 7 January 2008 the complainant/petitioner did not 
provide any new piece of information to enable the Commission to consider re-opening the 
complaint; he simply urged the Commission to ask the Portuguese authorities to justify the 
legal grounds for their refusal to approve an urban development plan or to cancel an urban 
project. However, any dispute concerning the conditions of a contract/project, or any alleged 
infringement of those conditions, is a matter for the Portuguese courts alone.

Since the aspects of the complaint relating to Article 43 EC are being dealt with under 
infringement procedure 2004/5153, in its reply of 3 February 2006 to Petition 771/2004 the 
Commission primarily looked at the issue raised by the petitioner in connection with Article 
56 EC (free movement of capital – real estate). In the absence of any new information on this 
subject from the complainant/petitioner in his letters of 25 October and 12 November 2007 
and 7 January 2008, the conclusions of that reply are still valid: it is up to the Portuguese 
courts to rule on the issue of alleged breaches of national law, since the petitioner is not 
claiming that Portugal’s fundamental town planning laws and rules in the cases in question 
conflict with the requirements of the EC Treaty, and the complainant/petitioner backs up his 
arguments with reference to the Portuguese laws concerned.

Therefore, as mentioned in the Commission reply of 3 February 2006 to this petition, the 
events described by the petitioner relate to the decisions taken by the Portuguese authorities. 
The lawfulness of those decisions under Portuguese law, any liability of municipalities or 
firms under the contracts in question and any issue relating to damage caused by defamatory 
articles in the press must be considered to be issues falling within the jurisdiction of the 
Portuguese national courts. 

The complainant was informed by letters of 6 December 2007, 3 January 2008 and 21 
February 2008 of the Commission’s position. He replied by letter of 27 February 2008.

Furthermore, in accordance with settled case-law, it is first and foremost up to the national 
courts to apply Community law and to draw conclusions from the case-law of the Court of 
Justice in connection with any proceedings brought before them. The Commission would, 
however, point out that with regard to issues relating to the interpretation of Community law, 
the national courts may use the preliminary ruling mechanism laid down in Article 234 of the 
Treaty to obtain an interpretation of the provisions of Community law from the Court of 
Justice, which has sole jurisdiction in this regard.

With regard to the complainant-petitioner’s accusation that the Portuguese courts have dealt 
with his complaints tardily, the Commission would point out that if the petitioner considers 
that Portugal has infringed his right to a fair trial in relation to civil and criminal proceedings, 
he may also appeal to the European Court of Human Rights, which is responsible for ensuring 
that all signatory countries comply with the European Convention on Human Rights.

5. Further Commission reply, received on 26 September 2008.

At the time of his initial petition in 2004, the petitioner complained of the blockage of two 
projects begun by the Transes companies in Portugal. He claimed that the Portuguese 
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authorities had seriously infringed a number of articles of the EC Treaty, amongst other things 
by discriminating against foreign companies.

In parallel with his petition, the petitioner submitted a complaint to the Commission, recorded 
under number 2004/5153. The Commission analysed the facts described by the complainant 
and informed him, by letter of 24 January 2006, of their intention to close the file on his 
complaint if no new information was received within four weeks. As indicated in the previous 
communication from the Commission relating to this petition, the Commission considers that 
the facts cited by the complainant/petitioner do not suggest that Portuguese national 
legislative or regulatory provisions have breached Community law. Moreover, concerning the 
allegation of discriminatory treatment of the petitioner's companies, none of the information 
provided has shown evidence of any such discriminatory treatment. 

No response was received from the complainant/petitioner until 25 October 2007. The 
Commission therefore decided to close the complaint on 4 April 2006. 

The complainant/petitioner did not supply any new information in his letters of 25 October 
2007, 7 January 2008 and 27 February 2008 enabling the Commission to consider reopening 
his complaint, since this would require the Commission to ask the Portuguese authorities to 
justify the legal grounds for a refusal to approve an urban development plan or for the 
cancellation of an urban project. Any dispute concerning such terms of a contract or project or 
allegation of a violation of these terms is a matter for the Portuguese courts alone. 

The Commission, in letters of 6 December 2007, 3 January 2008, 21 February 2008, 14 
March 2008 and 25 April 2008, set out for the complainant/petitioner the reasons for the 
closure of his complaint and the results of its analysis.

The petitioner, in a letter of 12 November 2007, requested the reopening of his petition by the 
European Parliament, on the grounds that the Commission had not provided a full response to 
his petition. In its previous supplementary communication, the Commission has already 
explained that no new information was supplied by the complainant/petitioner and that the 
conclusions of its analysis remain the same. It is up to the Portuguese courts to settle the 
question of the claimed breaches of national law, since the petitioner does not claim that the 
basic Portuguese planning laws and regulations involved are in breach of EU Treaty 
requirements, and since the complainant/petitioner backs up his arguments by referring to the 
relevant Portuguese laws. The events described by the petitioner therefore relate to decisions 
taken by the Portuguese authorities. The lawfulness of those decisions under Portuguese law, 
any liability of municipalities or companies under the contracts in question and any issue 
pertaining to damage caused by defamatory articles in the press must be considered matters 
for the Portuguese national courts. 

The complainant/petitioner, in his letter of 6 May 2008 to the secretariat of the European 
Parliament's Petitions Committee, criticised the Commission's treatment of his complaint and 
the results of its analysis. 

In this connection, the Commission wishes to state that, in accordance with the request of the 
complainant/petitioner and Regulation 1049/2001 on access to documents, a copy of the 
complaint slip appended to the decision of the College of Commissioners of 4 April 2006 has 
been sent to the complainant/petitioner. This complaint slip states the legal grounds for a 
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possible appeal, the facts at issue and the status of the complainant/petitioner's file as of 30 
January 2006. The complainant/petitioner criticises the fact that the Commission did not reply 
to the arguments expressed in his letter of 7 January 2008. On this subject, the Commission 
can only restate that, in addition to its letter of 24 January 2006, it has already, in letters of 6 
December 2007, 3 January 2008, 21 February 2008, 14 March 2008 and 25 April 2008, set 
out for the complainant/petitioner the reasons for the closure of his complaint, as well as the 
fact that he has not supplied any new information to support the reopening of his complaint. 

6. Commission Reply, received on 19 February 2010.

A letter requesting information was sent to the Portuguese authorities on 9 March 2009 
inquiring into the position of the Transes companies in Portugal. In the absence of a response 
from the Portuguese authorities by 9 May 2009, the Commission launched infringement 
proceedings for failure to comply with the duty of cooperation under Article 10 of the EC 
Treaty (absence of response from the Portuguese authorities). The case was closed on 20 
November 2009 following receipt of replies from Portugal dated 23 June 2009 and 18 August 
2009. 

In their responses, the Portuguese authorities confirm that the dispute between the Transes 
companies, represented by the petitioner, and the Portuguese authorities has been referred to 
the Portuguese courts. 

Furthermore, with regard to the responses to the specific questions posed in the petition and 
according to the information provided by the Portuguese authorities, it emerges that: 

 The conditions relating to the granting and potential withdrawal of approval for the Aldeia 
do Almegue project (managed by the municipality of Serta) and, more specifically, the 
legal grounds for not ratifying the urban development plan for Almegue in August 1999 in 
line with the existing rules on town planning:

The Portuguese authorities point out that the project was not ratified and therefore was not 
put into operation. Moreover, no other project for the Almegue region has been registered. 

 The conditions for cancelling the Castelo do Vide project (managed by the municipality of 
Castelo do Vide) and for granting planning permission in this area and, more specifically, 
the legal grounds for cancelling the Castelo do Vide project in December 1999, eight 
months after approval was given in March 1999 even though the various planning 
permissions required had supposedly already been granted, and also the decision by the 
Portuguese authorities not to restore the water level in the local lake at Povoa e Meadas:

The Portuguese authorities recognise that the project was approved by the former
Department of Tourism. However, the works did not commence within the permitted 
timeframe and the authorisation for the project consequently expired. 

Furthermore, the Portuguese authorities advise that although the water level of the lake at 
Povoa e Meadas fell in 1998, it returned to its normal level in subsequent years.
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 The conditions governing delivery of the PITER (Projecto Integrado Turistico 
Estruturante de Base Regional) programme, which would be financed by European funds, 
in relation to the Castelo do Vide project:

The Portuguese authorities point out that the project submitted by the Transes companies 
through Lusaldeia was not granted PITER-project status because it did not fulfil all the 
requirements set forth in Despacho normativo n°35/98 of 28 May 1998 which established 
the PITER system (Article 8(d) of the Decree).

Conclusion

In the light of the above and the information supplied by the Portuguese authorities, the 
Commission concludes that no breach of Articles 49 and 63 TFEU can be demonstrated in the 
present case. 

Indeed, it is clear from the facts and information available to the Commission that it falls to 
the Portuguese courts to resolve the disputes between the Transes companies and the 
Portuguese authorities in view of the decisions or lack of decisions taken with regard to the 
Transes companies’ projects within the framework of Portuguese national law. 

Furthermore, none of the facts available to the Commission enable it to establish that 
Portugal’s basic planning laws and regulations breach Articles 49 and 63 TFEU. Moreover, 
all the events described by the petitioner relate to decisions taken by the Portuguese 
authorities based on Portuguese regulations. The lawfulness of those decisions under 
Portuguese law, any liability on the part of municipalities or companies under the contracts in 
question and any issue pertaining to damage caused by defamatory articles in the press must 
be considered matters for the Portuguese national courts, for they alone are in a position to 
appraise the facts specific to the disputes. The Portuguese courts, moreover, have already had 
the case referred to them by the petitioner. 

The Commission can, therefore, merely confirm its previous findings on the matter, namely 
that there has been no infringement of Articles 49 and 63 TFEU.

In additional information supplied to the EP under reference TrHold/JvE/9122009 (9 and 14 
December 2009), the petitioner wished breaches of the Charter of Fundamental Rights of the 
European Union to be added to the dossier.

The rights recognised by the Charter are exercised under the conditions and within the limits 
defined by the Treaty on European Union and the Treaty on the Functioning of the European 
Union. The Charter does not establish any new power or task for the Community or the 
Union, or modify powers and tasks defined by the Treaties.

Given that the situation described by the petitioner falls outside the scope of EU law, the 
Charter does not apply to the issue raised. 


