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NOTICE TO MEMBERS

Subject: Petition 1397/2008 by by Raffele Mancuso (Italian), on inequality between the 
rights of workers on a fixed-term employment contract and those on a permanent 
contract

1. Summary of petition

The petitioner complains that there are still differences between the rights of workers on a 
permanent employment contract and those on a fixed-term contract. He cites as examples the 
right to take leave to participate in a comparative recruitment research exercise, or study leave 
to prepare for such research. The petitioner considers that these differences conflict with the 
1957 Treaty of Rome.

2. Admissibility

Declared admissible on 25 February 2009. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 24 April 2009.

The petitioner alleges that there are differences in Italy between the rights of workers on a 
permanent employment contract and those on a fixed-term contract. He cites as examples the 
right to take leave to participate in a comparative recruitment research exercise, or study leave 
to prepare for such research.

Directive 1999/70/EC concerning the framework agreement on fixed-term work concluded by 
ETUC, UNICE and CEEP1 requires that Member states put in place measures to ensure that 
there is no unjustified discrimination against fixed-term workers in respect of working 
                                               
1 OJ L 175 10.7.1999, p. 43.
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conditions.  Specifically, the Framework Agreement states:

Purpose (clause 1)
The purpose of this framework agreement is to:
(a) improve the quality of fixed-term work by ensuring the application of the principle of 

non-discrimination;
…

Principle of non-discrimination (clause 4)
1. In respect of employment conditions, fixed-term workers shall not be treated in a less 

favourable manner than comparable permanent workers solely because they have a 
fixed-term contract or relation unless different treatment is justified on objective 
grounds.

2. Where appropriate, the principle of pro rata temporis shall apply. 
3. The arrangements for the application of this clause shall be defined by the Member 

States after consultation with the social partners and/or the social partners, having 
regard to Community law and national law, collective agreements and practice. 

4. Period-of service qualifications relating to particular conditions of employment shall 
be the same for fixed-term workers as for permanent workers except where different 
length-of service qualifications are justified on objective grounds. 

Employment conditions are not explicitly defined in Community law, although the Court 
made clear in C-307/05 Del Cerro Alonso that the term did encompass remuneration.  

Directive 1999/70/EC has been transposed into Italian law by means of Legislative Decree No 
368 of 6 September 2001 (as amended).  Article 6 transposes the obligation in Clause 4 of the 
Framework Agreement to guarantee equal treatment for fixed-term workers in employment 
conditions unless there are objective reasons for treating them differently.  Article 6 of the 
Italian legislation specifies the areas where there should be equal treatment (unless objective 
reasons exist for other treatment) as follows:  holidays, Christmas bonus or “thirteenth month” 
payment, severance payment and any other allowances paid by the undertaking to comparable 
workers on open-ended contracts …".
However, no certainty exists about the qualification as "employment conditions" in Italy of an 
eventual right to take leave to participate in a comparative recruitment research exercise or of 
an eventual right to take study leave to prepare for such research, To the opinion of the 
Commission, there seems to be no valid reason to exclude them from that notion.

Consequently, the Commission will contact the Italian authorities in order to know if they 
qualify the right to take leave to participate in a comparative recruitment research exercise
and the right to take study leave to prepare for such research, as "employment conditions" in 
the sense of clause 4(1) of the Framework agreement to Directive 1999/70/EC.

4. Commission reply, received on 19 fevrier 2010
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Following the Commission's enquiry, the Italian authorities have informed the Commission of 
the following:

 that Article 6 of Legislative Decree No 368 of 6 September 2001 on fixed-term work 
relationships affirms the principle of non-discrimination between permanent and 
fixed-term workers, as set out in clause 4 of the framework agreement.

 compliance with the principle of non-discrimination by employers is ensured by the 
administrative penalties laid down in Article 12 of Legislative Decree No 368/2001, 
thus ensuring the application in fact of the basic principle laid down in clause 4 of the 
framework agreement; 

 the rules governing permanent contracts thus apply, inasmuch as they are compatible, 
to fixed-term contracts.  Workers with fixed-term contracts are entitled, in particular, 
to all the allowances which are accorded to permanent workers in the undertaking, in 
proportion to the periods of work carried out, provided that there is no incompatibility 
with the nature of the fixed-term contract;

 with regard to the right of fixed-term workers to study leave, the Italian authorities 
point out that Article 7 of Legislative Decree No 368/2001 stipulates that "the national 
collective labour agreements may lay down procedures and instruments aimed at 
making it easier for workers on fixed-term contracts to access appropriate training 
opportunities, so as to make them better qualified, further their career and improve 
their occupational mobility".

Conclusion

The Commission infers from the reply given by the Italian authorities that Italian law 
(specifically Article 6 of Legislative Decree No 368 of 6 September 2001) requires that the 
right to take leave to participate in a comparative recruitment research exercise, or study leave 
to prepare for such research, should be made available by an employer to an employee on a 
fixed-term contract on a pro rata basis, if it is made available to a comparable permanent 
worker, and it is not incompatible with the fixed-term contract.

In the light of the information above, the petitioner should present his case to the relevant 
national authorities, if he believes that Italian law has not been correctly applied or that his 
employer is not acting in conformity with the national law. 


