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NOTICE TO MEMBERS

Subject: Petition 1609/2008 by D.A.L. (British), on alleged discrimination in admissions to 
a Dutch-language school in Brussels-Capital

1. Summary of petition

The petitioner’s son speaks Dutch, but has British and Spanish nationality. He speaks no 
French. His parents want to place him in a Dutch-language school in Brussels. He has little 
chance of being admitted because he does not count as a Dutch speaker within the meaning of 
the first paragraph of Article III(3) of the Flemish Decree on Equal Educational 
Opportunities. Under that article, preference is given in admissions to pupils whose ‘home 
language’ is Dutch. ‘Home language’ is defined as the language which, on the evidence of a 
declaration on the applicant’s honour, is used in the family for day-to-day communications. 
The petitioner cannot make this declaration because the home languages in his family are 
Welsh and Spanish. He considers that the Decree conflicts with the principle of equal 
treatment of EU citizens, because Dutch-speaking Belgians who live elsewhere in the EU are 
not asked, when they apply, to speak a language other than their mother tongue at home. The 
petitioner considers that British and Spanish nationals have the right to speak their own 
language at home without losing their right to equal treatment in admission to a school. 

2. Admissibility

Declared admissible on 20 March 2009. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 19 June 2009.

The Commission has been alerted to difficulties encountered in connection with the admission 
of the petitioner’s two-year old son, who has dual British and Spanish nationality, to a Dutch-
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language primary school in the bilingual Brussels-Capital Region which apparently gives
priority to children who speak Dutch at home. Although the child in question does speak 
Dutch, he speaks his parents’ native languages at home. Furthermore, he does not speak 
French, which is why his parents wish to enrol him in a Dutch-language school and feel he 
would be adversely affected if it refused to admit him.

The contentious measures are a result of the provisions of the first paragraph of Article III(3) 
of the Flemish decree of 28 June 2002 on equal opportunity in primary education, as amended 
by the decree of 15 July 2005. That article, which forms part of Section 2 on the priority 
system, provides that the responsible authorities may allow one or more of their ordinary 
primary and secondary schools in the Brussels-Capital Region to give priority to pupils who 
speak Dutch at home provided their parents submit a statement on their honour that Dutch is 
the language of the family. Furthermore, the percentage of pupils who may be accorded 
priority must be set be in advance by the local coordinating body in Brussels. The quota must 
be set at 20% of pupils at least. If no such percentage is set by the local coordinating body, 
priority may not be given to more than a maximum of 25% of pupils

The contentious measures appear to constitute indirect discrimination on the grounds of 
nationality. The Commission would draw attention to the consistent case law establishing that 
a European citizen who is lawfully resident in the territory of the host Member State may 
invoke the principle of non-discrimination on the grounds of nationality set out in 
Article 12(1) of the Treaty in all situations which fall within the scope ratione materiae of 
Community law1. It is clear from Article 12 of the Treaty establishing the European 
Community, in conjunction with Article 149, that the conditions governing access to 
education are subject to the general principle of non-discrimination2. 

Article 17 of the Treaty provides that citizens of the Union ‘shall enjoy the rights conferred by 
[the] Treaty and shall be subject to the duties imposed thereby’, and Article 18 provides that 
every citizen of the Union has the right to move and reside freely within the territory of the 
Member States ‘subject to the limitations and conditions laid down in [the] Treaty and by the 
measures adopted to give it effect’. Article 24 of Directive 24 of Directive 2004/383 provides 
that all Union citizens residing on the basis of that directive in the territory of the host 
Member State shall enjoy equal treatment with the nationals of that Member State within the 
scope of the Treaty. Finally, Article 12 of Council Regulation 1612/684 provides that the 
children of a national of a Member State who is or has been employed in the territory of 
another Member State shall be admitted to that State’s general educational training courses 
under the same conditions as the nationals of the State, if such children are residing in its 
territory. 

The case law of the European Court of Justice establishes that the principle of equal 
treatment, one aspect of which is the prohibition of any discrimination on the grounds of 
nationality enshrined in Article 12(1) of the Treaty, precludes not only discrimination 
                                               
1 See Judgement of 12 May 1998, C-85/96, Martinez Sala, point 63.
2 The Court has recently recognised the principle of non-discrimination in relation to access to higher education: 
see Judgement of 7 July 2005, C-147/03, Commission v. Austria, point 35.
3 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens 
of the Union and their family members to move and reside freely within the territory of the Member States. 
4 Council Regulation 1612/68 of 15 October 1968 on freedom of movement for workers within the Community. 
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manifestly based on nationality but also any form of covert discrimination on the basis of 
other criteria which achieves the same effect in practice1. 

In the case in question, and in the light of the applicable Community law, systematically 
granting priority access to education to children who speak Dutch at home appears to 
constitute indirect discrimination, as it is likely to place nationals of other Member States at a 
disadvantage. In accordance with the case law of the European Court of Justice2, the onus is 
on the national authorities introducing a derogation from the fundamental principle of free 
movement of persons to prove, in each case, that the rules they lay down are necessary and 
proportionate to the public interest objective they seek to achieve. 

Consequently, the Commission intends to contact the competent authorities with a view to 
obtaining their comments on the legislation at issue.

4. Commission reply, received on 19 February 2010.

The Commission considers that the measures referred to in the petition may constitute indirect 
discrimination on grounds of nationality using the criteria of language. As such, they are in 
breach of article 18 TFEU (ex 12 EC), combined with articles 21 and 165 TFEU (ex 18 EC 
and 149 EC) concerning access to education. Indirect discrimination under EU law may be 
permitted only where it pursues a legitimate objective and where the measures applied are 
both necessary and proportionate.

Moreover, Article 7(2) of Regulation 1612/68/EC of the Council of 15 October 1968 on 
freedom of movement for workers within the Community provides that migrant workers are 
to enjoy equal treatment with workers who are nationals of the host Member State. Article 12 
of the same regulation provides that the children of a migrant worker should be admitted to 
the host country's education and training systems under the same conditions as nationals of 
the host Member States.

Article 20, n.1, of Directive 2004/38/EC of the European Parliament and of the Council on the 
right of citizens of the Union and their family members to move and reside freely within the 
territory of the Member States provides that all Union citizens residing on the basis of that 
Directive within the territory of a Member State should be granted equal treatment with the 
nationals of that Member State within the scope of the Treaty. 

On 27 October 2009, an administrative letter was sent to the Belgian authorities setting out 
the Commission's views on this situation and requesting their comments. The Commission 
received the answer on 21 December 2009. The Belgian authorities consider that the measures 
do not constitute discrimination on grounds of nationality. Moreover, they maintain that 
measures fixing a minimum number of Dutch speaking students in Flemish schools of 
Brussels-Capital are necessary and proportionate to achieve the aim of maintaining the quality 
of the education system provided in Dutch language. 

                                               
1 See, for example, the Judgement of 16 January 2003 in Case C-388/01, Commission v. Italy, point 13.
2 See, for example, Judgement of 7 July 2005 in Case C-147/03, Commission v. Austria, point 63.
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Conclusion

The Commission is currently analysing the response of the Belgian authorities and will inform 
the Parliament of further steps to be taken.


