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NOTICE TO MEMBERS

Subject: Petition 1616/2008, by Dominique Achispon (French), on behalf of the 
National Police Officers' Union (SNOP), accompanied by signatures, on the 
working hours of police officers

1. Summary of petition

The petitioner states that since the alterations introduced on 1 April 2008 to the terms of 
employment of officials of the national police, the rules in force in France have been in breach 
of Directive 2003/88/EC of the European Parliament and the Council of 4 November 2003 
concerning certain aspects of the organisation of working time. Since the above date there 
have been no legal restrictions on working time, whether it is calculated in weekly, monthly 
or annual terms. This is affecting the health and safety of the workers concerned. The 
signatories call for the French legislation on the working hours of police officers to be made 
to comply with Directive 2003/88/EC.

2. Admissibility

Declared admissible on 20 March 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 19 February 2010.

The petitioner considers that the laws in France governing the working time of certain officers 
(the 'corps de commandement') in the Police Nationale do not comply with the Working Time 
Directive1. 
                                               
1 Formerly Directive 93/104/EC; now Directive 2003/88/EC of the European Parliament and 
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In particular, the petitioner refers to changes to national law and practice which took effect in 
April 2008.  The petition states that the effect of these changes is that the overtime hours 
which these officers are required to work: 

- are not recorded or measured, 
- are often not compensated by equivalent compensatory rest, 
- are not guaranteed payment at overtime rates.

Under the Working Time Directive, Member States shall ensure, in the interests of workers' 
health and safety, that: 

- every worker is entitled to a limit to weekly working time
- weekly working time (including any overtime) should not, on average, exceed 48 hours 
- every worker is entitled to certain minimum daily and weekly rest periods. 

The Directive also provides for some derogations and exceptions to these requirements, which 
are considered in more detail below.

The Commission's comments on the petition

a) Application of the Directive to national police forces  

The petition refers to working conditions of certain officers in the Police Nationale1, which is 
an armed civilian force forming part of the French public service.  

The Working Time Directive clearly states that it applies to the public sector2. 
There is a limited exception regarding certain police activities: 

'This Directive shall not be applicable where characteristics peculiar to certain specific public service 
activities, such as the armed forces or the police, or to certain specific activities in the civil protection 
services inevitably conflict with it. 
In that event, the safety and health of workers must be ensured as far as possible in the light of 
the objectives of this Directive. ',3

However, in a series of cases relating to security and emergency forces within the public 

                                                                                                                                                  
of the Council of 4 November 2003 concerning certain aspects of the organisation of working 
time, OJ L 299, 18.11.2003, p. 9.
1  In France, the Police Nationale is the national police force responsible for fighting crime 
and maintaining law and order in urban areas, while the gendarmerie is the national force 
with equivalent responsibilities in rural areas: both report to the Minister for the Interior. 
2 Article 1.3 of the Working Time Directive provides that the Directive applies to ' all sectors 
of activity, both public and private, within the meaning of Article 2 of Directive 
89/391/EEC…' [the 'Framework Health and Safety Directive']. '
3 This exception, contained at Article 2.2 of the Framework Health and Safety Directive, also 
applies to the scope of the Working Time Directive, by virtue of the provisions cited in the 
previous footnote.  
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service1, including one regarding a military police force2, the Court of Justice has underlined 
that this exception should be restrictively interpreted, and is 'confined to what is strictly 
necessary in order to safeguard the interests which it enables the Member States to protect.' 3

The correct interpretation, according to the Court, is that the normal activities of such 
services, including police services, still fall within the scope of the Directives concerned. This 
applies even where the service concerned 'must deal with events which, by definition, are 
unforeseeable', since 'the activities which it entails in normal conditions… are nonetheless 
capable of being organised in advance, including…. the working hours of its staff and the 
prevention of risks to safety and health.' 4

The exception must then be understood as referring only to 'exceptional events, in which the 
proper implementation of measures designed to protect the population in situations in which 
the community at large is at serious risk requires the personnel dealing with a situation of 
that kind to give absolute priority to the objective of those measures in order that it may be 
achieved. That must be so in the case of natural or technological disasters, attacks, serious 
accidents or similar events, the gravity and scale of which require the adoption of measures 
indispensable for the protection of the life, health and safety of the community at large, 
measures the proper implementation of which would be jeopardised if all the rules laid down 
in [the Framework Health and Safety Directive and the Working Time Directive] were to be 
observed.' 5 The Court underlined that 'even in such exceptional circumstances, the second 
subparagraph of Article 2(2) of Directive 89/391/EEC requires the competent activities to 
ensure the safety and health of workers 'as far as possible'. 6

Accordingly, the normal organisation of working time in national police forces falls within 
the scope of the Working Time Directive. 

b) Limits to working time: the requirements of the Directive  

The Working Time Directive was adopted by the European Parliament and the Council under 
Article 137(2) of the European Community Treaty, which provides for Community measures 
to improve the working environment by protecting workers' health and safety7. 
The Directive's main purpose is to lay down minimum safety and health requirements for the 
organisation of working time8.
                                               
1 See for example Pfeiffer, Case C-398/01, judgment dated 5 October 2004 (emergency 
services); Personalrat der Feuerwehr Hamburg, Case C-52/04, Order of the Court of Justice 
dated 14th July 2005 (public service firefighters). 
2 Commission v Spain, Case C-132/04, judgement dated 12th January 2006 (on the 
application of the Framework Health and Safety Directive to the Guardia Civil in Spain).
3 Commission v Spain, para 23; Feuerwehr Hamburg, para 42. 
4 Commission v Spain, para 25; Feuerwehr Hamburg, para 52. 
5 Feuerwehr Hamburg, paras 53-54.
6 Feuerwehr Hamburg, para 56. 
7 UK v Council of the EU, Case C-84/94, judgment dated 12 November 1996, ECR 
[1996] I-05755
8 Following the Court of Justice's decisions, working time in this context includes all 
on-call time at the workplace. 
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Article 6 of the Working Time Directive provides that: 
'Member States shall take the measures necessary to ensure that, in keeping with the need to 
protect the safety and health of workers: 
(a) the period of weekly working time is limited by means of laws, regulations or 
administrative provisions or by collective agreements or agreements between the two sides of 
industry; 
(b) the average working time for each seven-day period, including overtime, does not exceed 
48 hours.' 

The Court of Justice has repeatedly held that ' in view of both the wording of Article 6(2) … 
and the purpose and scheme of the directive, the 48-hour upper limit on average weekly 
working time, including overtime, constitutes a rule of Community social law of particular 
importance from which every worker must benefit, since it is a minimum requirement 
necessary to ensure protection of his safety and health '1. 

Similarly, the Charter of Fundamental Rights of the European Union provides at Article 31(2) 
that 'Every worker has the right to limitation of maximum working hours …'. 2

The Court has also indicated that Article 6(2) 'fulfils all the conditions necessary for it to 
produce direct effect'. 3  Accordingly, it provides a Community law right for individuals 
whose minimum level of protection may be enforced against public authorities. 

c) Limits to working time: the position under national law as set out by the petitioner

In summary, the petitioner sets out as follows the position under national law regarding limits 
to working time for the corps de commandement of the Police Nationale: 

Décret 2000-815 of 25th August 2000 on working time in the public service (including the 
Police Nationale) provides at Article 3.1 that weekly working time, including any overtime, 
may not exceed 48 hours in any one week, or 44 hours per week when averaged over any 
twelve consecutive weeks. (These limits are well below the limit of 48 hours per week on 
average, including overtime, required by the Directive.)

However, Article 3.2 of Décret 2000-815 provides for derogations to these limits, in public 
services which have to be continuously staffed in order to ensure the protection of persons and 
goods.  In the case of the Police Nationale, Article 1 of Décret 2002-1279 of 23 October 2002 
expressly provides for such derogations as regards serving officers whose duties regarding 
public peace and safety, information or judicial police functions, so require. 

Various legal measures then provide for overtime hours to be compensated, either by 
awarding compensatory time off work, or by overtime pay rates. Regarding the public service 
generally, Article 4 of Décret 2000-815 provides that: 

                                               
1 Pfeiffer, para 100; Dellas, para 49; Vorel, para 23. 
2 Charter of Fundamental Rights of the European Union, OJ 2000 C 364, p. 1. 
3 Pfeiffer, para 106.  
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' … pour les agents relevant d'un régime de décompte horaire des heures supplémentaires, 
celles-ci sont prises en compte dès qu'il y a un dépassement des bornes horaires définies par 
le cycle de travail. Elles font l'objet d'une compensation horaire dans un délai fixé par 
arrêté… . A default, elles sont indemnisées.'

In the specific case of the Police Nationale, Articles 2 and 7 of Décret 2002-1279, provides 
that overtime worked by police officers is to be compensated, either by overtime pay 
(compensation indemnitaire) or by equal or equivalent compensatory rest1. An arrêté of June 
2006 sets out detailed rules2 for compensation. It also provided that senior managers in the 
Police Nationale (the 'corps de conception et de direction') were excluded from such 
compensation. However, the corps de commandement was not excluded, and benefited from 
these forms of compensation.  

The petitioners complain that in April 20083, the Minister of the Interior changed the rules so 
that, with effect from 1 April 2008, the corps de commandement is no longer entitled to 
overtime pay rates, or to time compensation, for much of their overtime work.  

By way of background, the petition relates that in accordance with Décret 2000-815 on 
working time in the public service, the working time of police officers was organised under 
either of two regimes: an 'Article 10' regime where the officer manages his/her time 
autonomously, or an 'Article 4' regime where the officer works fixed shifts and must measure 
(décompter) his or her working time. The petition states that some 96% of police officers 
worked under the latter regime.  

The arrêté of 15 April 2008 and the instruction dated 17 April 2008 set out rules which are to 
replace those previously applied to compensation for overtime work by the corps de 
commandement: 

- Officers who are required to work a permanence (continuity shift) outside normal working 
hours (during night, holidays, compensatory rest hours or Sundays) are entitled to time 
compensation. The compensatory time shall be equal in length to the officially fixed length of 
the permanence, but hours exceeding that length will not be compensated in time or pay. 

- Officers who are called in to work outside normal hours (rappel de service) are not entitled 
to any compensation in time or pay for the resulting overtime. 
                                               
1 It seems that equal compensatory rest should be understood as meaning one hour of 
compensatory rest for each overtime hour worked, while equivalent compensatory rest should 
be understood as meaning that an overtime hour which attracts an overtime pay rate of, for 
example, 150%, could instead be compensated by a compensatory rest of one and a half 
hours. 
2 Set out in the reglement generale de l'emploi de la Police Nationale (arrêté of the Minister 
of the Interior dated 6 June 2006, later amended by an arrêté of 30 January 2008). The 2006 
arrêté also refers to Décret 2000-194, which provides details of overtime pay rates. 
3 By arrêté of 15 April 2008, amending the arrêté of 6 June 2006; and by the instruction
NOR INTC0800092C dated 17 April 2008, which supplements and partly replaces the rules 
contained in a previous instruction of 18 October 2002 INTC0200190C on the organisation of 
work in the Police Nationale.  
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-Officers who work overtime hours by remaining after their fixed working hours or presence 
time (dépassement horaire de la journée de travail ou de vacation) are not entitled to any 
compensation in time or pay for the resulting overtime. 

- Officers who are required to remain on stand-by (astreinte) 1 are, in general, entitled to pay 
for the stand-by period. Time compensation may be given instead, depending on budget 
availability. Time compensation may be a (fixed) number of hours (compensation horaire) or 
may be compensatory rest (repos compensateur). However, officers who receive a service 
allowance (allocation de service), or an accommodation concession (concession de logement), 
are not entitled to stand-by pay. [It is not specifically stated whether these officers are then 
entitled to time compensation instead.] 

In addition, the petition states that the changes made in 2008 have made it more difficult for 
police officers to take any compensatory rest to which they are entitled, by changing the 
period during which compensatory rest can be taken. Previously, all compensatory rest 
entitlements had to be taken within the calendar year when they were acquired: if this was 
impossible due to work imperatives, they remained due2.  However, the arrêté of 15 April 
2008 excludes the corps de commandement from this rule. For these officers, compensatory 
rest entitlements must now be taken within seven days, or (if work imperatives (nécessités de 
service) prevent this) within a maximum of eight weeks. Compensatory rest which is not 
taken within that maximum eight weeks, is lost.  

It should be noted, however, that the relevant provisions of the arrêté and instruction of 2008 
also refer to entitlements under the ARTT (flexitime) and time savings account (compte 
épargne-temps) systems, which, apparently, are not affected by these changes. It is not clear 
from the petition how these systems operate in relation to the petitioners' overtime duties, and 
it would be helpful to have more information on this point.

The petitioner argues that effectively, the corps de commandement is now obliged to work 
overtime hours according to the needs of the service, without any limit to the total number of 
hours (including overtime) which may be worked, without being subject to any requirement
that overtime hours are compensated by equivalent rest, and under conditions which make it 
difficult to actually take compensatory rest entitlements in practice. 

The petition states that moreover, as a result of the changes to national law, the overtime 
working hours of the corps de commandement are no longer recorded or calculated by the 
                                               
1 Astreinte (stand-by) refers to a period where the worker is required to remain available to 
work if called upon to do so, but can remain at a place of their own choosing until called. In 
the SIMAP case, the Court of Justice held that on-call periods where a worker must remain 
available at the workplace must be considered in their entirety as working time under the 
Directive: however, on-call periods where the worker can choose where to remain until the 
call comes need not be considered in their entirety as working time. In the latter case, only the 
hours connected to the actual provision of services in response to a call need to be counted as 
working time.  
2 Décret 2000-815 on the public service, applied to the Police Nationale by the arrêté of 3 
May 2002.
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Police Nationale. It refers to letters from the Director-General of the Police Nationale dated 
16 April 2008 and 14 August 2008, which appear to confirm that this is the case. The petition 
argues that such an approach makes it impossible to check the actual working time of the 
corps de commandement for health and safety purposes. 

The petitioner contends that as a result of these changes to national law, French law no longer 
complies with the requirements of the Directive regarding limits to working time, as regards 
the corps de commandement of the Police Nationale.

d) Applicability of the derogations contained in the Working Time Directive 

The Working Time Directive allows for two possible derogations from the limit to working 
time contained in Article 6. The derogation at Article 22 (the so-called 'opt-out') does not 
appear relevant here, as France does not, according to the information available to the 
Commission, provide for its use within national police and security forces. The other relevant 
provision, Article 17(1) of the Directive, states that: 

'Article 17
Derogations
1. With due regard for the general principles of the protection of the safety and health of workers, Member 
States may derogate from Articles 3 to 6, 8 and 16 when, on account of the specific characteristics of the 
activity concerned, the duration of the working time is not measured and/or predetermined or can be 
determined by the workers themselves, and particularly in the case of:
(a) managing executives or other persons with autonomous decision-taking powers; …' 1

This provision has been considered in Case C-484/04 Commission v UK, where the Court of 
Justice held (paras 16-21) that national rules which applied the derogation at Article 17(1) to 
workers whose work was partly measured and partly not measured, or only partly determined 
by the workers themselves, exceeded what was permitted by the Directive. 

It is relevant to note also the observations in the same case of Advocate-General Kokott, 
whose Opinion underlined (paras 29-31) that this derogation should, in view of the 
importance of the social rules laid down by the Working Time Directive, be interpreted 
narrowly, and in a way which takes account of the directive's overall objective of protecting 
workers' health and safety. 

The legislative changes set out in the petition fall within an overall reform of the Police 
Nationale which refers to establishing a 'regime d' emploi cadre' (employment conditions for 
managing executives) for the corps de commandement. The letter of the Director-General of 
the Police Nationale dated 14th August 2008, for example, states that since members of the 
corps de commandement are now considered as managing executives, these officers should be 
able to organise their own working time in a way which avoids regularly exceeding the 
average working day. 
It is relevant however to note that the 'corps de commandement' of the Police Nationale

                                               
1 The other groups mentioned at Article 17.1 (family workers and those officiating at religious 
ceremonies) have no relevance to the petition. 
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appears to refer exclusively to police officers at the lower and middle management levels 1. 
Account needs to be taken also of the regular need for overtime which can result from the 
important missions entrusted to national police services, and of the range of overtime needs 
arising in practice, which are mentioned in the petition. 

It is not fully clear whether officers at this level would, in practice, enjoy real and effective 
autonomy over the length as well as the organisation of their own working time. It also needs 
to be considered whether these officers, to the extent that they can freely determine their 
working time, can determine all, or only a part, of it.  

Moreover, even if the corps de commandement were to enjoy sufficient autonomy to come 
within the scope of the Article 17(1) derogation, the question then arises whether the changes 
made to national law in 2008 amount, overall, to a regression on the level of protection which 
previously applied to these workers.

e) Application of the Directive to payment for overtime hours 

The petition complains that following the changes to national law which it sets out in detail, 
members of the corps de commandement are no longer entitled, since 1 April 2008, to be paid 
for overtime hours at overtime rates of pay and may be paid at fixed rates below the normal 
rate for regular working hours.  

However, it should be noted that the Working Time Directive does not contain any provisions 
about remuneration (rates of pay or overtime pay), except the requirement that annual leave is 
paid at the worker's normal rate of remuneration (which is designed to ensure that the worker 
is financially able to take up their full annual leave entitlements).

As the Court of Justice stated in Dellas: 
'it must be pointed out at the outset that, as follows from both the purpose and the actual 
wording of its provisions, [the Working Time Directive] does not apply to the remuneration of 
workers. Moreover, that interpretation now follows unambiguously from Article 137(6) EC, 
which states that the minimum requirements the Council of the European Union may adopt by 
means of directives intended… to ensure protection of the health and safety of workers, cannot 
apply to pay.' 2

Therefore, a national practice whereby overtime hours are paid differently from normal 
working hours, or are not paid at overtime pay rates, does not appear to fall within the scope of 
                                               
1 Décret n° 2005-716 (Décret portant statut particulier du corps de commandement de la 
Police Nationale), which is mentioned at page 5 of Annexe VI to the petition, provides at 
Article 3 that the 'corps de commandement' of the Police Nationale is composed of three 
specific ranks: lieutenant de police, capitaine de police, and commandant de police. However, 
it should be noted that, according to the official website of the French Ministry of the Interior, 
the Police Nationale also comprises a 'corps de conception et de direction', composed of more 
senior ranking officers, such as commissaires de police and commissaires divisionnaires, who 
carry out the strategic management functions.
2 Dellas, paras 38-39: similarly Vorel, Case C-437/05, Order of the Court dated 11 
January 2007, paras 32 and 35. 
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the Working Time Directive. This is a matter for national law. 

Conclusions

The issues raised by the petition regarding rates of payment for overtime hours appear to fall 
outside the scope of the Working Time Directive. 

However, the issues raised by the petition regarding the length of police officers' overall 
working time do appear to raise questions about the compatibility of national law regulating 
working time within the corps de commandement of the Police Nationale with Article 6 of the 
Working Time Directive. 

It is not clear, given the changes to national law and practice mentioned by the petition, 
whether the weekly working time (including overtime) of these workers is subject to an 
effective limit, or whether it can exceed the maximum limit of 48 hours per week on average 
(including overtime).  

Nor is it clear that the workers concerned would fall within the scope of any of the available 
derogations, notably Article 17(1) of the Directive.  

The Commission would like in the first instance to hear the explanations of the national 
authorities on the points set out above.  

The Commission has registered a complaint, based on this petition, that the French law 
governing the working time of middle-ranking officers (the 'corps de commandement') in the 
national police force for urban areas (Police Nationale) does not comply with the Working 
Time Directive (directive 2033/88/EC). 

The Commission services are writing to the national authorities for their explanations on how 
they consider that the laws in question correctly transpose the Directive. The Commission will 
keep the Petitions Committee informed regarding its follow-up of this petition. 


