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NOTICE TO MEMBERS

Subject: Petition 0603/2009 by D.S. (nationality unknown), on alleged infringement of 
Directive 2004/38/EC on the right of citizens of the Union and their family 
members to move and reside freely within the territory of the Member States

1. Summary of petition

The petitioner, who has been legally resident in Germany since 1990, indicates that he has 
been living in a recognised partnership, that he has been employed and has accumulated 
pension entitlements. Between 2005 and 2007 he and his German partner received welfare 
credits (Grundsicherungsleistung). In 2007 the petitioner's credits were withdrawn since he 
was unable to produce an EU residence permit (EU freedom of movement certificate) and 
when he did produce the requisite document, together with an EU work permit, the payments 
were not resumed. The petitioner argues that he is being wrongfully refused benefits and that 
he is the victim of discrimination and unequal treatment because of his nationality. He is a 
accordingly seeking the assistance of the European Parliament.

2. Admissibility

Declared admissible on 15 September 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 19 February 2010.

The petitioner is a Polish citizen who resides in Germany since 1990. Since 2004, she and her 
German partner live together and they share an apartment. The couple initially received 
benefits, but from 1 July 2007 those were only granted to the petitioner's partner but not to the 
petitioner any more. 

The petitioner appealed against this administrative decision claiming benefits under the 
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German Social Code n° II (Sozialgesetzbuch II concerning benefits to cover subsistence costs 
under the basic provision for jobseekers) as well as subsidies for housing. The German Social 
Court (Sozialgericht) Berlin launched on 27 March 2009 a temporary decision granting the 
petitioner 80% of benefits under the German social code n° II as well as subsidies for housing 
and heating.

The petitioner considers that, because she is not receiving the requested benefits any more, 
she is discriminated against on the basis of her nationality, and that Directive 2004/38/EC is 
being infringed.

The Community provisions in the field of social security provide for the co-ordination and not 
the harmonisation of social security schemes. This means that each Member State is free to 
determine the details of their own social security systems, including which benefits shall be 
provided, the conditions of eligibility, how these benefits are calculated and how many 
contributions should be paid. Community provisions, in particular Regulation (EEC) No 
1408/71, establish common rules and principles which must be observed by all national 
authorities when applying national law.  These rules ensure that the application of the 
different national legislations respects the basic principles of equality of treatment and non-
discrimination. By doing so, it is ensured that the application of the different national 
legislations does not adversely affect persons exercising their right to free movement within 
the European Union. 

With regard to the benefits under the German Social Code n° II (Sozialgesetzbuch II 
concerning benefits to cover subsistence costs under the basic provision for jobseekers), they 
fall under the material scope of Regulation (EEC) No 1408/71 and the petitioner can refer to 
Article 3 of Regulation (EEC) 1408/71 (equal treatment clause for nationals of other Member 
States). 
It should be noted that Annexe IIa point E. GERMANY of Regulation (EEC) No 1408/71 
provides: 
"Benefits to cover subsistence costs under the basic provision for jobseekers unless, with 
respect to these benefits, the eligibility requirements for a temporary supplement following 
receipt of unemployment benefit (Article 24(1) of Book II of the Social Code) are fulfilled."
This means that benefits under the German Social Code n° II are to be qualified, in general, as 
special non-contributory cash benefits, which fall under the material scope of Regulation 
(EEC) No 1408/71 with the specificity that these benefits are not to be exported to another 
Member State (Article 10a), but which are to be paid in the country of residence (Germany), 
provided that the national conditions are fulfilled and that such conditions are applied in a 
non-discriminatory way.

As far as subsidies for housing and heating are concerned, Article 4 (4) of Regulation (EEC) 
No 1408/71 excludes social assistance from the scope of this Regulation.

Under certain conditions, the petitioner might be entitled in Germany to benefits including 
social assistance or housing or heating. Article 21(1) of the Treaty on the Functioning of the 
European Union stipulates that every citizen of the Union shall have the right to move and 
reside freely within the territory of the Member States, subject to the limitations and 
conditions laid down in the Treaties and by the measures adopted to give them effect. The 
respective conditions are to be found in Directive 2004/38/EC on the right of citizens of the 
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Union and their family members to move and reside freely within the territory of the Member 
States. 

Art. 24 of this Directive ensures that all EU citizens residing on the basis of this Directive in 
the territory of the host Member State shall enjoy equal treatment to social advantages with 
the nationals of that Member State. However, according to Art.24 (2) of the Directive, the 
host Member State shall not be obliged to confer entitlement to social assistance during the 
first three months of residence to persons other than workers, self-employed persons, persons 
who retain such status and members of their families.

Following the information received by the German member of the Administrative 
Commission on social security for migrant workers, the case of the petitioner is still open. In 
its temporary decision of 27 March 2009, the German Social Security Court in Berlin took the 
view that the petitioner is entitled to 80% of benefits under the German social code n° II as 
well as to subsidies for housing and heating. 

Based on the information received, the Commission could not establish any discrimination 
based on nationality. It seems that the matter rather concerns a dispute on factual 
circumstances than a wrong application of Community law.


