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NOTICE TO MEMBERS

Subject: Petition 0840/2007 by Teresa Hayes (Irish), and 12 others, on negligence 
and neglect by the Irish Government in the education system for minors 
affected by autism

1. Summary of petition

The petitioner complains of a lack of welfare and educational services for minors affected by 
autism in Ireland. She singles out in particular the case of her eighteen-year-old son who, she 
maintains, has never received suitable treatment or the primary-level education to which he is 
entitled under the Constitution (instead, the family had to bear the cost of providing education 
for him at home for two years). The family, which has to look after the needs of other 
children, has unsuccessfully taken legal action against the State (Departments of Health and 
Education) to obtain compensation and reimbursement. Since the Irish Government is not 
dealing with the problems connected with autistic youngsters, states the petitioner, she seeks 
the assistance of the Union to give them equal opportunities in the European Year devoted to 
achieving these objectives in the face of all forms of unfair and unequal treatment. Other 
similar requests refer to the behavioural approach of certain institutes, namely ABA (Applied 
Behavioural Analysis) schools, which specialise in this type of disability, pointing out the 
extreme difficulty ordinary families have in accessing such services. The Department of 
Education, however, is apparently proposing as an alternative to place autistic minors in 
teaching units attached to primary schools, according to the eclectic approach, which has no 
scientific basis and is of no practical use.

2. Admissibility

Declared admissible on 13 February 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 17 December 2008.
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In particular, she singles out the case of her 18-year old son who, she maintains, has never 
received suitable treatment or the primary-level education to which he is entitled under the 
Irish Constitution. The petitioner's family has unsuccessfully taken legal action against the 
State (Departments of Health and Education) to obtain compensation and reimbursement. 
Other similar requests refer to the difficulties faced by ordinary families in accessing ABA 
(Applied Behavioural Analysis) schools, which specialise in this type of disability, and the 
proposal by the Department of Education to place autistic minors in teaching units attached to 
primary schools. 

The petitioner seeks the assistance of the European Union to give autistic minors equal 
opportunities for the full enjoyment of the right to education.

Member States are responsible for taking measures to ensure the full enjoyment by people 
with disabilities of the right to education.

Nevertheless, under Art 13 of the EC Treaty - giving the European Community the power to 
take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion 
or belief, disability, age or sexual orientation - the Commission on 2 July 2008 presented a 
proposal for a Directive1 on implementing the principle of equal treatment between persons 
irrespective of religion or belief, disability, age or sexual orientation, in the areas of social 
protection, social advantages, health care, education and access to and supply of goods and 
services which are available to the public. According to the draft Directive, Member States 
shall provide by anticipation the measures necessary to enable people with disabilities to have 
effective non-discriminatory access to education and to provide reasonable accommodation, 
unless these would impose a disproportionate burden. The proposal is without prejudice to 
responsibilities of Member States for the content and organisation of their educational system, 
including the provision of special needs education. This proposal is now being discussed in 
the Council and Parliament. 

In addition, the scope of Council Directive 2000/78 establishing a general framework for 
equal treatment in employment and occupation addresses access to all types and to all levels 
of vocational guidance, vocational training, advanced vocational training and retraining, 
including practical work experience. Although this Directive does not cover primary 
education, it could be relevant for other levels of education involving vocational training.

Furthermore, the European Community and all the Member States, including Ireland, have 
signed the United Nations Convention on Rights of Persons with Disabilities. Articles 7 and 
24 of the Convention contain provisions on the rights of children with disabilities and 
education. The Convention provides that States Parties shall ensure an inclusive education 
system at all levels and lifelong learning without discrimination and on the basis of equal 
opportunities. Once Ireland ratifies the Convention, it will be legally bound to comply with 
the obligations arising from its provisions.
Finally article 15 of the European Social Charter addresses the obligation of Parties to take the 
necessary measures to provide persons with disabilities with guidance, education and 
vocational training in the framework of general schemes wherever possible or, where this is 
not possible, through specialised bodies, public or private. In a previous case  Autisme-
                                               
1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0426:FIN:EN:PDF
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Europe v France ( Complaint 13/2002, decided on 7 November 2003) the French Government 
was believed to have made insufficient educational provision for autistic persons, violating 
several provisions of the European Social Charter, specifically not taking the necessary 
measures to provide such persons with education (Article 15(1); violating the obligation to 
secure the right to education of all children and young persons (Article 17(1); and the non-
discrimination principle in the enjoyment of Charter rights (Article E).
The European Committee of Social Rights (ECSR) decided that States Parties are obliged to 
take both legal and practical action to give full effect to Charter rights and that the matters of 
the case constituted a violation of Articles 15(1) and 17(1), whether read alone or in 
conjunction with Article E. 

Conclusions

Given that the proposal for a Directive on implementing the principle of equal treatment 
between persons irrespective of religion or belief, disability, age or sexual orientation, in the 
areas of social protection, social advantages, health care, education and access to and supply 
of goods and services which are available to the public has not yet been adopted, the specific
issues the petitioner raises are to be dealt with under national law unless they are  covering 
vocational guidance or vocational training which would fall under the scope of Directive 
2000/78 .

In that case, since this Directive has been transposed into Irish law, if the petitioner considers 
that the Irish authorities are not complying with the obligations of this Directive, she could 
consider bringing the matter before national courts.

Furthermore the petitioner could also consider exploring the possibility of sending a 
complaint to the Secretariat of the European Social Charter in the Council of Europe1

concerning a possible violation of art 15 of the European Social Charter.

4. Commission reply, received on 25 March 2010

Subsequent to the EP's request of November 2009 for an update on the matter, the 
Commission is pleased to communicate the following information.

There is no exclusive EU competence in the matter of education and no specific European 
common policy to address education of autistic children. Member States are responsible to 
take measures to ensure the full enjoyment by people with disabilities of the right to 
education.
                                               

1 Secretariat of the European Social Charter

Council of Europe
67075 Strasbourg cedex

Tél.: + 33 (0) 3 88 41 32 58
e-mail: social.charter@coe.int
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Nevertheless, under the legal basis of Article 19 of the TFEU1 - giving the European Union 
the power to take appropriate action to combat discrimination based on sex, racial or ethnic 
origin, religion or belief, disability, age or sexual orientation - the European Commission on 2 
July 2008 presented a proposal for a Directive2 on implementing the principle of equal 
treatment between persons irrespective of religion or belief, disability, age or sexual 
orientation, in the areas of social protection, social advantages, health care, education and 
access to and supply of goods and services which are available to the public. According to the 
proposed Directive, Member States shall provide the measures necessary to enable people 
with disabilities to have effective non discriminatory access to education and to provide 
reasonable accommodation, unless these would impose a disproportionate burden. In any 
case, the proposal is without prejudice to responsibilities of Member States for the content and 
organisation of their educational system, including the provision of special needs education. 

At the moment (February 2010) the proposal is still being discussed in the Council, which has 
to approve it by unanimity according to Article 19 of the TFEU (ex Article 13 of the EC 
Treaty). 

Furthermore, the European Community and all the Member States, including Ireland, have 
signed the United Nations Convention on Rights of Persons with Disabilities, expressing 
commitment to comply with its provisions. In this context, it would be important to point to 
Articles 7 and 24 of the Convention, which contain provisions on the rights of children with 
disabilities and education. The Convention provides that Parties shall ensure an inclusive 
education system at all levels and lifelong learning without discrimination and on the basis of 
equal opportunities. Once Ireland ratifies the Convention, it will be legally bound to comply
with the obligations arising under its provisions.

Ireland signed the Convention on 30 March 2007, but at the present date has not yet ratified it. 

                                               
1 At the moment of the proposal, Article 13 of the TEC
2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0426:FIN:EN:PDF


