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NOTICE TO MEMBERS

Subject: Petition 0450/2007 by Ms. Lucienne Pace (Maltese), on lack of environmental 
impact assessment concerning the changes in the development boundaries 
proposed by the Maltese Environmental Planning Authority

1. Summary of petition

The petitioner complains about the Maltese authorities' decision to propose changes in the 
building development boundaries as part of the revision of the structure plan which has not 
been subjected to a strategic environmental assessment. The petitioner argues against the 
inclusion of "Infill" Pockets areas (as for example Birzebbuga) within the building scheme 
and considers that this demarche would seriously affect the countryside and the residents' 
lives. The petitioner asks the European Parliament to have the European Commission launch 
an investigation into the potential breaches of the EIA Directive by the Maltese authorities.

2. Admissibility

Declared admissible on 20 September 2007. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 19 December 2007.

Background/Summary of the facts/History

Specifically, the petitioner complaints that the Tal-Papa field in Birzebbuga, Malta has been 
included as an 'infill' area within the development boundaries.
The relevant EU law in relation to this petition is Directive 2001/42/EC of 27 June 2001 on 
the assessment of the effects of certain plans and programmes on the environment (the SEA 
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Directive)1. 

The petition

The petitioner alleges that amendments made to the development boundaries of the structure 
plan for Malta, notably the inclusion of Tal-papa field in Birzebbuga, Malta, will have a 
detrimental impact on the countryside and the quality of life of local residents. The petitioner 
claims that the amendments were adopted under an expedited procedure without a strategic 
environmental assessment being undertaken in accordance with the SEA Directive. The Tal-
Papa field is a former quarry, subsequently used for small scale agriculture, including some 
130 fruit trees. The area is also home to the Painted Frog (Discoglossus pictus) a species 
endemic to Malta.

The Commission’s comments to the petition

Under Article 3 of the SEA Directive, an environmental assessment shall be carried out for 
plans or programmes likely to have significant environmental effects. Plans and programmes 
are defined under the directive as those which are prepared, amongst other things, for land use 
and which set the framework for future development consent of projects listed in Annexes I 
and II of Directive 85/337/EEC, on the assessment of the effects of certain public and private 
projects on the environment.2

On the basis of new criteria issued to evaluate modifications to the development boundaries of 
the structure plan, amendments were adopted in an expedited procedure in August 2006. 
'Modification' is not defined in the directive but it is the Commission's view that 
modifications to 'plans and programmes' would also be included in this definition. If 
modifications were not given the same importance as the plans and programmes themselves, 
the field of application of the directive would be more restrictive. This position is set out in 
the Commission's Guidance document on the Implementation of Directive 2001/42 on the 
assessment of the effects of certain plans and programmes on the environment, paragraph 3.9 
(http://ec.europa.eu/environment/eia/pdf/030923_sea_guidance.pdf). The guidance identifies, 
in particular, the common practice of modifying land use plans rather than requiring them to 
be prepared afresh and suggests that it is logical to consider that a modification of a plan or 
programme must be subject to assessment if the modification in itself involves significant 
environmental effects not yet assessed.

Conclusions

The Commission notes that a complaint on the issue of the application of the SEA Directive 
to changes in the development boundaries of the structure plan for Malta has already been 
lodged with the Commission, as a result of which the issue was raised with the Maltese 
authorities directly. The Commission is currently assessing the information provided by the 
Maltese authorities before being in a position to propose an appropriate follow-up. 
The Commission will keep the Committee on Petitions informed of developments in relation 
to this petition.
                                               
1 OJ L 197, 21.7.2001, p. 30-37
2 OJ L 156, 25.6.2003, p. 17-25
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4. Commission reply, received on 1 September 2009.

Further to its previous communication in relation to this petition, the Commission informs the 
committee that the Maltese authorities have provided the following clarification in relation to 
the procedures undertaken for the extension of development boundaries as part of a revision 
of the structure plan for Malta.

The Maltese authorities have indicated that the partial revision of the structure plan for Malta 
was a necessary requirement for the finalisation of the local plan processes which comprised 
seven local plans for Malta. The authorities have informed the Commission that the first 
formal preparatory act of each local plan commenced before 21 July 2004. The authorities 
have explained that the local plans were required to review the development boundaries and 
propose changes as necessary. The Commission understands that this was a requirement 
which arose from the approved Structure Plan Policy SET 8 which provides that the local plan 
will identify any matters, including the boundary review matters, to be taken into account in 
the structure plan review.

The Maltese authorities have informed the Commission that the consultation process for all 
local plans yielded, amongst other things, a considerable amount of requests to include land 
within the development zone. Subsequently, the local plan exercise took into account these 
submissions and made recommendations as to which areas should be released for further 
development.

It is understood that the Cabinet of Ministers instructed the Malta Environment and Planning 
Authority (MEPA) to review the proposed development boundaries' changes as indicated in 
draft local plans and carry out a scheme rationalisation exercise on the basis of a number of 
criteria. The Maltese authorities have stated that this scheme rationalisation exercise was to 
apply solely to the sites requested to be released for development during any of the above 
consultations pertaining to the respective local plan processes.

The authorities have underlined that the scheme rationalisation exercise (which invokes the 
partial structure plan review legal framework) was an integral part of the local plan processes 
as it was specifically limited to applying the Cabinet criteria to the requests submitted during 
the consultation exercises of the respective local plans. The authorities have indicated that the 
first local plan process was launched in November 1991 and the most recent one in September 
1999. It is understood that, in accordance with the provisions of the Development Planning 
Act, any matter which goes beyond the structure plan (such as the extension of development 
boundaries) necessitates a parliamentary resolution. 

The Maltese authorities have indicated that those provisions of the local plan which are not in 
conflict with the structure plan can be approved by the Minister without the need of a 
parliamentary resolution. In this case, it is understood that the part of the local plans (scheme 
extensions) which necessitated a parliamentary resolution was submitted to Parliament 
through the scheme rationalisation process, whereas the rest of the local plan was approved by 
the Minister for Rural Affairs and the Environment through his delegated power in the 
Development Planning Act. 
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The Commission understands that, in conformity with Maltese legislation, a local plan is 
prepared and approved by MEPA but must be submitted for adoption by Parliament (with 
regard to those sections that expand on the aim of the structure plan) or by the Minister 
responsible for Environment.

The Maltese authorities have informed the Commission that MEPA approved all the Local 
Plans: one in 1995, another in 2001 and the others before 21 July 2006, and those sections that 
expanded on the objective of the structural plan were submitted for adoption by Parliament. 

It is understood that the partial revision of the structure plan was formally proposed through a 
Parliamentary motion moved before the Select Committee of the House of Representatives on 
12 July 2006 together with a resolution that the plan be approved by the House of 
Representatives. It is understood that after discussions at the Select Committee, the final plans 
were laid before the House of Representatives together with a resolution that the plan be 
approved. This was approved on 26 July 2006. 

On the basis of the above information provided by the Maltese authorities, it would seem that 
the extension of the development boundaries (which necessitated the partial revision of the 
structure plan) was an integral part of the local plan processes. It appears that the first formal 
preparatory act of all the local plans in question took place before 21 July 2004 and all the 
local plans were approved by MEPA before 21 July 2006. Furthermore, the Commission 
notes that the local plans were submitted to the legislative procedure for adoption (both 
Ministerial and Parliamentary) before 21 July 2006. In particular, those sections of the local 
plans that amended the structure plan were submitted to the legislative procedure (as part of 
the partial revision of the structure plan) through a Parliamentary motion for a resolution 
before 21 July 2006. Therefore, in accordance with Article 13(3) of the SEA Directive1, it 
appears that the requirement under Article 4(1) to undertake an environmental assessment was 
not applicable in this specific case.

Nevertheless, on the basis of additional information that the Commission has received 
recently, further questions have arisen in respect of the extent to which the above-mentioned 
rationalisation exercise was an integral part of the local plan processes. Therefore, the 
Commission has asked for further clarification from the Maltese authorities and is currently 
assessing the information provided before being in a position to propose an appropriate
follow-up.

The Commission will keep the Committee on Petitions informed of developments in relation 
to this petition.

                                               
1 The temporal application of the SEA Directive is set out under Article 13(3) which provides that : "The 
obligation referred to in Article 4(1) shall apply to the plans and programmes of which the first formal 
preparatory act is subsequent to the date referred to in paragraph 1 [ie 21 July 2004]. Plans and programmes of 
which the first formal preparatory act is before that date and which are adopted or submitted to the legislative 
procedure more than 24 months thereafter [ie after 21 July 2006], shall be made subject to the obligation 
referred to in Article 4(1) unless Member States decide on a case by case basis that this is not feasible and 
inform the public of their decision."
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5. Commission reply, received on 25 March 2010.
Since its previous communication, the Commission requested further clarification from the 
Maltese authorities at the environmental package meeting in October 2009 regarding the so-
called scheme rationalisation exercise and its connection with the local plan processes.

The Maltese authorities reiterated on that occasion that the local plan process and the scheme 
rationalisation exercise were one and the same thing. It is understood that the approval 
process of the local plans was divided into two, on purely procedural grounds : the local plan 
that can be approved by the Minister without reference to Parliament and the rest of the local 
plan (i.e. the scheme extension part) which had to be referred to Parliament for adoption 
within the framework of the partial Structure Plan review.

In addition, the Maltese authorities said that all the local plans included and incorporated all 
the sites which were identified as extending the development boundary. The authorities 
clarified that there were no such pieces of land identified as extending the development 
boundaries and ratified by the partial Structure Plan review which were not included in a local 
plan.

Conclusions

The Commission does not have sufficient evidence to conclude that the above-mentioned 
scheme rationalisation exercise was a stand-alone procedure which would qualify a plan to 
require an environmental assessment in terms of the SEA Directive, 2001/42/EC1.

Following an assessment of the information received from the Maltese authorities, it appears 
that the scheme rationalisation exercise was an integral part of the local plan processes. Given 
that all the local plans were initiated and submitted to the legislative procedure before the cut-
off date set under Article 13(3) of the SEA Directive, it appears that the requirement to 
undertake an environmental assessment was not applicable.
Given that the Commission has been unable to conclude a potential breach of the SEA 
Directive, it sees no reason to take any further action regarding the issues raised in the 
petition. 

In addition, the Commission has been informed that there is a parallel legal proceeding 
pending before a Maltese Court regarding the issue of the rationalisation exercise and its 
connection with the local plan processes. In this context, it should be noted that national 
courts are EU law courts which play a key role in ensuring the correct application of EU law. 
The Commission notes that the ongoing national legal proceeding may result in resolving any 
potential grievance that might have occurred in the application of the SEA Directive in 
relation to the procedures followed.

                                               
1 OJ L 197, 21.7.2001, p. 30-37


