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Subject: Petition 1285/2007 by Giovanni Maria Turra (Italian), on behalf of the 
Società Centro Residenziale INGEFIN S.r.l., on alleged irregularities relating 
to a call for tenders for a construction project in Golfo Aranci

1. Summary of the petition

The petitioner claims that a call for tenders relating to a large-scale construction project in the 
municipality of Golfo Aranci in Sardinia has not been carried out in accordance with Italian 
and EU rules and he asks the European Parliament to investigate.

2. Admissibility

Declared admissible on 30 April 2008. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 21 October 2008.

The petitioner is a construction company that wanted to take part in the negotiated procedure 
in question and feels it was prevented from doing so because of irregularities surrounding this 
procedure. 

The petitioner complains about the following irregularities in particular: no notice was 
published to announce the municipality’s intention to launch the procedure, which could be 
regarded as an infringement of national and Community legislation in this field; the deadline 
for submission of tenders set by the contracting authority (30 days) was too short for a tender 
to be drawn up; and participation in the procedure was open to operators other than 
construction companies, even though the programme of work to be carried out involved 
works amounting to 200 million euro. 
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In addition, it is alleged that the operator eventually chosen as the private partner in the STU 
(the Pirelli Real Estate company) was given illegal preferential treatment over other potential 
competitors, in breach of the principle of equal treatment. 

More specifically, the petitioner alleges that, in drawing up its tender and particularly the 
executive project for action to be carried out by the STU, Pirelli RE used the same experts as 
had been engaged by the municipality to draft the feasibility study on its projects, i.e. an 
architect and a consultant. The cooperation of these experts is claimed to have favoured Pirelli 
RE, which, thanks to this collaboration, was the sole operator in a position to present a tender 
for the invitation to tender in question. 

According to the petitioner, Pirelli RE would benefit illegally from the fact that the 
municipality of Golfo Aranci holds only 0.01% of the capital of the ‘Golfo Aranci S.p.A.’
STU and that the latter has been entrusted with the task of carrying out a programme that 
mainly involves the construction of private housing. This circumvents the aim of the Italian 
law on STUs, which gives this type of company specific advantages (e.g. the right to make 
compulsory land purchases) on account of the public objectives of its activities.  

The petitioner therefore asks the European Parliament to pursue the aforementioned
irregularities and any criminal offences that are discovered. 

In 2005 the municipality of Golfo Aranci (SS) launched a negotiated procedure without prior 
publication of a contract notice to choose a majority private shareholder in an ‘urban 
development company’ (‘Società di Trasformazione Urbana’, hereinafter ‘STU’), which was 
to be set up to carry out an urban development programme in the territory of that 
municipality.

The possibility of setting up this type of company is contained in the Italian legislation 
regulating the activities of local authorities, and in particular Legislative Decree No 267/2000 
(‘Testo unico delle leggi sull’ordinamento degli enti locali’). Under Article 120 of this 
Decree, municipalities and ‘large cities’ (città metropolitane) may set up stock companies that
will then be responsible for planning and carrying out urban development projects. 

The documents available to the Commission indicate that the municipality made use of the 
above procedure on the basis of the derogation provided for by Article 7(2) point a) of 
Legislative Decree No 157/19951 (which is the measure transposing Directive 92/50/EEC2

relating to the coordination of procedures for the award of public service contracts). This 
derogation allowed this procedure to be used when no tender was submitted in response to a 
previous open or restricted procedure. 

The petitioner says that no tender had indeed been submitted for the invitations to tender for 
these same works that had been launched in 2004.

Only one operator took part in the aforementioned negotiated procedure - Pirelli RE - and it 
was eventually selected as the private shareholder of the STU to be established.

                                               
1 This Decree was subsequently repealed by Legislative Decree No 163 of 12.04.2006, which transposes the new 
public procurement Directives 2004/18/EC and 2004/17/EC.
2 OJ L 209, 24.7.1992, p. 1-24.



CM\810833EN.doc 3/8 PE415.073v03-00

EN

On 22 November 2005 the municipality and Pirelli RE therefore set up the ‘Golfo Aranci 
S.p.a.’ STU, in which the private shareholder holds 99.99% of the capital. 

The Commission points out, first of all, that the procedure for selecting a private partner in a
joint public-private company is only subject to the Community rules on public procurement 
and concessions if this procedure results in the conclusion of a contract that can be described
as a public contract or concession in terms of Community law. 

More specifically, when the private partner is chosen with a view to entrusting it with 
carrying out work or providing services through the joint venture, the selection procedure 
should comply with the relevant Community rules, particularly those in the Directives on the 
coordination of procedures for the award of public works contracts, public supply contracts 
and public service contracts. 

In this case, the procedure launched by the municipality of Golfo Aranci would seem to cover
the award of a contract to the private partner in the STU to carry out an urban development 
programme involving the construction of public and private buildings for a total amounting to 
some 200 million euro.

The Commission thus considers that said procedure could result in the award of a public 
contract or works concession to a private partner, who would be obliged to carry out the work 
through the STU. In this case, the award would be subject to Directive 93/37/EEC1

concerning the coordination of procedures for the award of public works contracts, which was 
applicable at the time2.

In this context, it should be made clear that the concept of public works includes public 
contracts having as their object both the design and execution of works. 

However, a final assessment on this point cannot be reached on the basis of the documents 
provided by the petitioner and, more specifically, it is not possible to verify whether or not 
this is a public contract or works concession in terms of Community law, which is necessary 
in order to determine the rules of Directive 93/37/EEC that apply in this case. 

The Commission would nonetheless like to make some general observations about the
petitioner’s complaint of alleged irregularities, in order to identify those that could possibly 
constitute an infringement of Community public procurement rules.

As regards the use of the negotiated procedure without prior publication of a contract notice, 
the Commission notes that Directive 93/37/EEC permits use of this procedure in the absence 
of tenders in response to an open or restricted procedure insofar as the original terms of the 
contract are not substantially altered (Article 7(3), point a)).

In the absence of information on the previous procedures that the petitioner claims were 
launched by the municipality of Golfo Aranci in 2004, the Commission is not in a position to 

                                               
1 OJ L 199, 9.8.1993, p. 54-83.
2 This Directive was replaced, as of 1 February 2006, by Directive 2004/18/EC on the coordination of procedures 
for the award of public works contracts, public supply contracts and public service contracts.



PE415.073v03-00 4/8 CM\810833EN.doc

EN

verify whether the conditions permitting recourse to this derogation were met in this case. 

With respect to the deadline for the submission of tenders, it should be pointed out that the 
minimum time limits set by Directive 93/37/EEC only apply if a contract notice was 
published. In the case of a negotiated procedure without prior publication of a contract notice, 
it is therefore up to the awarding authority to set an appropriate deadline for the submission of 
tenders. 

As for the fact that participation in the procedure was open to operators other than 
construction companies, the Commission draws attention to the fact that, according to the 
tender documents, the private partner in the STU was to be chosen not just with a view to 
providing certain services (especially architectural and engineering services and financial 
services), but also to carry out the works. The procedure should thus have been open to 
economic operators with the necessary skills to provide these services. 

Finally, as regards the unlawful advantages that Pirelli RE is alleged to have been given, the
Commission notes, first of all, that the fact that this company used the same experts to design 
the works covered by its tender as those used by the awarding authority in drawing up the 
feasibility study for these works cannot, as such, be considered contrary to the principle of 
equal treatment of competitors. 

In this respect, it should be pointed out that the Court of Justice explained, in its ‘Fabricom’
judgment (of 3 March 2005 in Joined Cases C-21/03 and C-34/03) that a person who has been
instructed to carry out research, experiments, studies or development in connection with a 
public works, supplies or services contract may not be excluded from submitting a tender for 
those works, supplies or services if that person is not given the opportunity to prove that, in 
the circumstances of the case, the experience that he has acquired was not capable of 
distorting competition.

From the information available to the Commission, there is no reason to consider that the 
municipality of Golfo Aranci should have excluded the tender from Pirelli RE.

Secondly, as regards the alleged advantages relating to the fact that the work programme 
entrusted to the Golfo Aranci STU would not meet the public objectives that Italian 
legislation seeks to pursue through the establishment of a joint venture of this type, the
Commission points out that it is not empowered to assess the conformity of the procedure in
question with the aforementioned national legislation.

Similarly, the Commission is not empowered to rule on the existence of potential 
infringements of the Italian Penal Code and thus to check whether crimes have been 
committed during this procedure. 

No infringement of Community law could be identified from the information provided by the 
petitioner.

The Commission will contact the Italian authorities to obtain the further information required 
to check whether the irregularities that are the subject of the petitioner’s complaint regarding 
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the procedure for choosing the private partner in the Golfo Aranci STU constitute 
infringements of Community public procurement rules.

The Commission is not empowered to rule either on compliance with Italian national 
legislation on STUs, or on the existence of criminal behaviour under the terms of the national 
Penal Code. 

4. Further Commission reply, received on 20 March 2009.

Following examination of the petition in question, together with Petition No 107/08, which 
was submitted by the same petitioner and relates to the same call for tenders, the Commission 
contacted the Italian authorities in order to obtain the additional information required to verify 
whether the irregularities referred to by the petitioner, in particular the use of a negotiated 
procedure to select the private partner for the ‘urban development company’ (‘Società di 
Trasformazione Urbana’, hereinafter ‘STU’) known as ‘Golfo Aranci’, infringe the 
Community rules on public contracts.

The Italian authorities responded in a note dated 23 October 2008, which was accompanied by 
the relevant documentation.

According to this documentation, in December 2004 the Golfo Aranci municipality launched 
an initial call for tenders to enable it to select a private majority shareholder of an STU, which 
was to entail implementation of an urban development programme in the territory of that 
municipality (notice published in the EU Official Journal on 28 December 2004). As no 
tenders were submitted in response to that call for tenders, the municipality launched a new 
procedure (notice published in the EU Official Journal on 25 March 2005). Once again, no 
tenders were submitted in response to that call for tenders.

The municipality of Golfo Aranci subsequently launched a negotiated procedure, preceded by 
the publication of a contract notice at national level and on its website, in order to select the 
private shareholder of the STU in question. Two operators took part in this procedure: the 
company INGEFIN S.r.l. and a grouping of companies led by the company Pirelli RE 
(hereinafter ‘Pirelli RE’). The tender submitted by INGEFIN was inadmissible and 
incomplete; consequently, Pirelli RE was chosen as the private shareholder of the future STU.

On 22 November 2005, following the establishment of the STU, the Golfo Aranci 
municipality concluded with the STU a ‘general’ agreement regulating the relationships 
between the parties with regard to the implementation of the urban development programme 
covered by the above-mentioned tender procedures as well as a ‘programme 
agreement/execution agreement’ laying down the arrangements for implementation of the 
programme.

Following examination of the contractual clauses of these agreements, the Commission 
considers that, as far as the STU is concerned, they provide for a works concession as defined 
by Community law, notably Directive 93/37/EEC1 concerning the coordination of procedures 

                                               
1 OJ L 199, 9.8.1993, p. 54-83.
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for the award of public works contracts, which was applicable at the time1.

The Commission notes that a works concession is a contract for pecuniary interest concluded 
between a contracting authority and an economic operator, which has as its object either the 
execution, or both the execution and design, of works, characterised by the fact that the 
consideration for the works to be carried out consists in the right to exploit the construction or 
in this right together with payment.

The agreements referred to above entrust to the STU the design and execution of a series of 
public and private works as well as the management and exploitation for commercial purposes 
of part of these works (Article 6 of the general agreement). Article 2 of the execution 
agreement stipulates that the works in question will be carried out without any cost to the 
municipality of Golfo Aranci. Given that the cost of the works is to be borne by the STU, 
notably its majority private shareholder, the Commission considers that the latter will be 
remunerated primarily through the income resulting from the exploitation of the works and 
that, consequently, this contract is equivalent to a works concession.

The overall value of the works is not stipulated in the agreements, which indicate solely the 
value of the primary equipment works (i.e. 4.8 million euro, as indicated in Article 12 of the 
execution agreement) and reserve the right to determine the amount of the other works at a 
later stage. In the light of the above, it is likely that the overall value of the works exceeds the 
application threshold laid down in Directive 93/37/EEC2.

That being the case, it may be considered that award of implementation of the urban 
development programme in question was subject to the rules laid down in Directive 
93/37/EEC on works concessions, which stipulate that a notice of intent to award such a 
concession must be published in the EU Official Journal and that a minimum period of 52 
days from the date on which the contract notice is sent to the OJ must be envisaged for the 
submission of tenders.

The Commission notes that, in the case in question, the municipality of Golfo Aranci 
published a contract notice in the OJ on two occasions in order to attract tenders for the design 
and possible execution, through the STU to be established, of the urban development 
programme in question. The deadline for the submission of tenders in response to both 
contract notices, published in 2004 and 2005 respectively, exceeded the 52 days provided for 
by the Directive. 

In the light of the above, the Commission considers that the municipality complied with the 
rules of Directive 93/37/EEC applicable to works concessions. As these rules do not lay down 
the procedure to be followed for the award of concessions following the publication of the 
notice, they do not prevent the municipality from selecting the successful operator by means 
of a negotiated procedure.

The Commission therefore notes that, as no tender was submitted by the deadline laid down 

                                               
1 This Directive was replaced, as of 1 February 2006, by Directive 2004/18/EC on the coordination of procedures 
for the award of public works contracts, public supply contracts and public service contracts.
2 For works concessions, this threshold is 5 million euro.



CM\810833EN.doc 7/8 PE415.073v03-00

EN

by the contract notices in question, the act of initiating a negotiation in order to select the 
private partner of the STU, and thus the successful operator, cannot be considered to infringe 
the Community rules on the award of works concessions.

As regards the other irregularities referred to by the petitioner, the Commission confirms the 
remarks made in its previous reply to the petition, namely that these alleged irregularities do 
not appear to infringe the Community rules on public contracts and concessions.

Conclusion

Following its investigation, the Commission has been unable to identify any infringement of 
the Community rules on public contracts and concessions.

5. Commission reply, received on 25 March 2010.

According to the information provided by the petitioner in October 2009, the call for tenders 
that is the subject of the petition was declared void by the Regional Administrative Court for 
the region of Sardinia (hereinafter ‘TAR Sardinia’).

In its ruling No 1327 of 14 July 2009, TAR Sardinia upheld the grievances in the appeal 
submitted by the petitioner and stated that the procedure followed by the municipality of 
Golfo Aranci for choosing its private partner in the ‘urban development company’ (‘Società di 
Trasformazione Urbana’, hereinafter ‘STU’) known as Golfo Aranci was illegal.

TAR Sardinia thus declared void the municipality’s decision to choose the Pirelli RE firm as 
the private shareholder in the STU in question and all acts concerning the constitution of the 
STU that followed that decision.

That being the case, the petitioner is calling for the authorities of the municipality of Golfo 
Aranci to be sanctioned through infringement proceedings. 

The Commission has noted that the call for tenders in question has been declared void and 
therefore considers that the alleged infringement referred to by the petitioner has now been 
eliminated and that infringement proceedings would thus be pointless.

In this regard, the Commission wishes to point out that the infringement procedure referred to 
in Article 258 of the Treaty on the Functioning of the European Union (ex-Article 226 of the 
EC Treaty) seeks to highlight any failure on the part of a Member State to fulfil its obligations 
under Community law. The aim of the procedure is to ensure that that state puts an end to the 
infringement as soon as possible. That is why the procedure makes provision for a pre-
contentious phase during which the Commission invites the Member States to apply the 
measures needed to put an end to the effects of the infringement of Community law. It is only 
if these effects are not eliminated within the period laid down by the Commission that the 
latter may bring the matter before the Court of Justice so that it can to examine the Member 
State’s infringement.

According to Article 260 TFEU (ex-Article 228 of the EC Treaty), the Commission may ask 
the Court of Justice to impose a penalty payment on the Member State only when the Member 
State does not comply with the judgment confirming the infringement. 
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In the case in question, it should be noted that, even if the call for tenders launched by the 
municipality of Golfo Aranci was deemed to have infringed the Community rules on public 
contracts, the effects of this infringement would in any event have been eliminated by the 
aforementioned TAR Sardinia ruling.

Conclusions

As the call for tenders referred to in the petition has been declared void, the Commission 
notes that the potential infringement of Community law highlighted by the petitioner no 
longer exists and that there is therefore no reason to initiate infringement proceedings in this 
respect.  


