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NOTICE TO MEMBERS

Subject: Petition 0951/2008 by Erik Beving (Dutch), on discrimination in connection 
with regional planning in Ireland

1. Summary of petition

The petitioner, a Dutch citizen resident in Ireland, considers that Irish rural planning 
legislation discriminates in favour of local agricultural landowners, preventing newcomers 
from building homes. The petitioner indicates that the County Cork authorities have rejected 
his wife's application for planning permission on land purchased in Cashelfean, arguing that 
the need for new residences in this rural area has not been demonstrated. The petitioner 
contests this decision, considering that his property rights have been infringed and that this is 
encouraging property market speculation through a 'locals-only' policy. He is accordingly 
seeking a European Parliament inquiry.

2. Admissibility

Declared admissible on 27 November 2008. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 26 October 2009.

The petitioner, a Dutch citizen residing in Ireland, complains that Irish rural planning 
legislation discriminates in favour of local agricultural landowners and prevents newcomers 
from building homes. The petitioner alleges that the County Cork authorities have rejected his 
wife's application for planning permission, arguing that the need for new residences in this 
rural area has not been demonstrated. The petitioner considers that this violates Articles 43 
and 56 of the EC Treaty and his fundamental rights.
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The Commission is aware of the fact that certain Irish counties apply restrictive conditions in 
their county development plans, such as the requirement of residence. 

The European Court of Justice has held that, in principle, a condition of residence 
discriminates against non-national EU citizens who are less likely to meet it in comparison
with nationals. However, a condition of residence could be justified if it is based on objective 
considerations independent of the nationality of the persons concerned, and proportionate to 
the legitimate aim pursued.

The Commission has opened an infringement procedure against Ireland in June 2007 as 
regards the compatibility with the freedom of establishment and the free movement of capital 
of certain county development plans that require specific criteria to be fulfilled before a 
dwelling authorisation can be granted1. 

Some of the measures implemented by the Irish authorities did not comply with Community 
law as citizens of Member States other than Ireland could not meet the criteria laid down, 
such as the requirement to have previously lived in the region or to have members of their 
family there, or even to have a local job in the agricultural field.

Following discussions with the Commission, on 20 September 2008 the Irish authorities sent 
a circular to all of the Irish regions asking them to verify whether their development plans 
complied with Articles 43 and 56 of the EC Treaty and, if not, to bring them into line with 
those articles. The plans should, in particular, take into account an applicant’s desire to 
become a resident of the region concerned.

According to the latest information received by the Commission on 30 March 2009, half of 
the regions stated that they complied with the contents of the circular, while the others have
either already amended their development plans or are in the process of doing so. In 
particular, the Cork authorities are currently amending their town plan in order to ensure that 
it complies.

The Commission wishes to point out, however, that a restriction on building permits in rural 
areas is not necessarily incompatible with the freedoms enshrined in the Treaty, as long as this 
condition is applied in a non-discriminatory manner and is a response to a defined general 
interest, such as limiting environmental damage or maintaining the economic life of an area, 
especially outside the tourism sector alone.

Resales of properties built after planning permission has been granted to owners of 
agricultural land do not appear to fulfil these criteria. Indeed, although it is important not to
systematically limit the expansion needed for a single family on its own land (if all the other 
planning conditions have been met), the resale of new buildings contradicts this objective of 
family cohesion.

In this respect, the Commission wishes to stress that imposing a condition of residence prior 
to obtaining planning permission could avoid such abuses without violating the freedoms 
enshrined in the Treaty, as long as this condition is applied in a non-discriminatory manner 

                                               
1 Registered under reference 2007/4011.
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and is a response to a defined general interest, such as maintaining the economic life of an 
area, especially outside the tourism sector alone.

4. Commission reply, received on 25 March 2010.

At the meeting of the Committee on Petitions held on 3 November 2009, the petitioner 
mentioned another type of restriction linked to application of the enurement clause, which 
prohibits owners of housing subject to this clause from reselling them to people who do not 
fulfil the criteria under which the planning permission was issued for 7 years after 
construction. However, in the case of financial problems or non-payment of a mortgage, the 
banks themselves are not subject to this restriction and can resell the dwelling to any 
interested party.

The MEPs present also asked several questions about the discrimination involved in sales, 
about the progress of the proceedings initiated by the Commission against Ireland and 
whether the entry into force of the Charter of Fundamental Rights of the new Lisbon Treaty 
would change anything in this respect.

First of all, the Commission must highlight the limits of its intervention under the terms of the 
Treaty on the Functioning of the European Union (TFEU). Therefore, according to 
established case-law, the Treaty provisions on freedom of movement cannot be applied to 
activities whose every element is confined to a single Member State.

This means that the advantage gained by Irish banks when selling housing in Ireland subject 
to the enurement clause could not in itself be considered to be incompatible with the 
principles of free movement in the absence of any cross-border element.

As a result, the Commission can only examine the compatibility of the enurement clause in 
relation to the TFEU according to the criteria used to grant planning permission. If the criteria 
make it impossible or more difficult for a citizen of another Member State to obtain planning 
permission, the Commission must examine their compatibility with the rule on freedom of 
movement.

The current proceedings initiated against Ireland have thus contested the compatibility of 
certain criteria, notably a criterion on prior residence and prior presence of family members, 
and on involvement in very specific activities.

As indicated in the initial reply, in September 2008 the Irish authorities asked all of the 
regions to examine and, if necessary, revise their development plans in order to take account 
of the principle of the freedom of establishment. A number of them (half) said that they had 
adapted their regional development plans.

In the meantime, the regional development plans have all now expired. The Galway region is 
thus in the process of adopting its new plan. This procedure involves a number of stages, 
notably a general consultation, and is proving to be relatively long. The competent ministry, 
the Department of the Environment, Heritage and Local Government, must be consulted on 
the proposed changes and can thus monitor respect for the guidelines sent out in September 
2008.
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Conclusions

In these circumstances, the Commission does not wish to take action against rules that are 
already obsolete and in the process of being amended. However, if the Commission is 
informed that any potentially discriminatory new rules are being adopted as part of the new 
regional development plans, this will be examined in the light of the fundamental principles of 
the Treaty on the Functioning of the European Union.


