
CM\810930EN.doc PE429.651v02-00

EN United in diversity EN

EUROPEAN PARLIAMENT 2009 - 2014

Committee on Petitions

25.9.2009

NOTICE TO MEMBERS

Subject: Petition 0458/2009 by Tomás Sharkey (Irish), on the application of the occupancy 
clause and the limitation of the rights to dispose of property in Ireland

1. Summary of petition

The petitioner maintains that Irish legislation would impede owners from selling their 
property on the open market and would force them to offer it exclusively to local buyers. The 
petitioner explains that the 2000 Planning and Development Act restricts the use of a 
development to persons of a particular class or description. The petitioner explains that this 
provision is translated into practice in a so-called occupancy clause, according to which those 
who are granted planning permission are required to occupy the house for five to seven years. 
The petitioner states that the same Act also prevents those who had planning permission to 
sell the house on the open market. 

2. Admissibility

Declared admissible on 6 July 2009. 

3. Commission reply, received on 25 September 2009.

The petitioner complains about the sale restrictions applied to certain buildings. In some cases 
planning permission is subject to a condition requiring a person building a new home to live 
in it for a minimum period of five to seven years. During this time, the house may be sold 
only to buyers who fulfil the conditions imposed on the owner-builder when planning 
permission was granted.

The Commission has already asked the Irish authorities about the compatibility of Irish 
regional development plans with the EC Treaty. Many such plans impose restrictive 
conditions on the granting of planning permission, particularly in rural areas, and restrict such 
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permission to certain categories of people.

The Commission therefore sent a letter of formal notice on 27 June 2007 asking Ireland for 
information about a number of regional development plans. The Commission’s aim was to 
ascertain whether measures making the granting of ‘dwelling authorisations’ conditional on 
prior fulfilment of certain criteria were compatible with Articles 43 and 56 of the EC Treaty, 
which enshrine freedom of establishment and the free movement of capital respectively.

The measures identified by the Commission impose conditions which could not easily be met 
by citizens of other Member States, such as the requirement that applicants should have lived 
in the region before, or that they should have family members in the region or a job in the 
local agricultural sector.

After discussions with the Commission, on 30 September 2008 the Irish authorities sent a 
circular to all the Irish regions asking them to check whether their development plans 
complied with Articles 43 and 56 of the EC Treaty and, if they did not, to bring them into line 
with Community principles. In particular, development plans should take account of 
applicants wishing to become established in the region in question.

According to the most recent information received by the Commission, on 30 March 2009, 
half of those regions have declared that their plans comply with the content of the circular, 
while the remaining half have either already amended their development plans or are in the 
process of doing so. In particular, the Louth region has indicated that it considers its 
development plan to comply with Articles 43 and 56 of the EC Treaty.

With more specific reference to making the building of a new home subject to a condition 
relating to subsequent occupancy, the Commission has already told Parliament in connection 
with two previous petitions (951/2008 and 1477/2008) that such a condition may be 
compatible with the freedoms enshrined in the Treaty, provided that it is not applied in a 
discriminatory manner and is intended to achieve a specified objective in the general interest, 
such as ensuring the viability of the local economy in sectors other than the tourism industry. 

Accordingly, making the building of a new home subject to such a condition is a means of 
preventing use of the mechanisms for bypassing the law described in Petition 0951/2008, 
whereby landowners obtain planning permission to build homes on their land for relatives,
but, once built, the homes are sold to people outside the family. 

In the absence of any evidence that the occupancy clause is being applied in a discriminatory 
manner, the Commission takes the view that it does not appear from the petition that 
Community law has been infringed.

4. Commission reply, received on 25 March 2010.

At the meeting of the Committee on Petitions held on 3 November 2009, the petitioner 
mentioned another type of restriction linked to application of the enurement clause, which 
prohibits owners of housing subject to this clause from reselling them to people who do not 
fulfil the criteria under which the planning permission was issued for 7 years after 
construction. However, in the case of financial problems or non-payment of a mortgage, the 
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banks themselves are not subject to this restriction and can resell the dwelling to any 
interested party.

The MEPs present also asked several questions about the discrimination involved in sales, 
about the progress of the proceedings initiated by the Commission against Ireland and 
whether the entry into force of the Charter of Fundamental Rights of the new Lisbon Treaty 
would change anything in this respect.

First of all, the Commission must highlight the limits of its intervention under the terms of the 
Treaty on the Functioning of the European Union (TFEU). Therefore, according to 
established case-law, the Treaty provisions on freedom of movement cannot be applied to 
activities whose every element is confined to a single Member State.

This means that the advantage gained by Irish banks when selling housing in Ireland subject 
to the enurement clause could not in itself be considered to be incompatible with the 
principles of free movement in the absence of any cross-border element.

As a result, the Commission can only examine the compatibility of the enurement clause in
relation to the TFEU according to the criteria used to grant planning permission. If the criteria 
make it impossible or more difficult for a citizen of another Member State to obtain planning 
permission, the Commission must examine their compatibility with the rule on freedom of 
movement.

The current proceedings initiated against Ireland have thus contested the compatibility of 
certain criteria, notably a criterion on prior residence and prior presence of family members, 
and on involvement in very specific activities.

As indicated in the initial reply, in September 2008 the Irish authorities asked all of the 
regions to examine and, if necessary, revise their development plans in order to take account 
of the principle of the freedom of establishment. A number of them (half) said that they had
adapted their regional development plans.

In the meantime, the regional development plans have all now expired. The Galway region is 
thus in the process of adopting its new plan. This procedure involves a number of stages, 
notably a general consultation, and is proving to be relatively long. The competent ministry, 
the Department of the Environment, Heritage and Local Government, must be consulted on 
the proposed changes and can thus monitor respect for the guidelines sent out in September 
2008.

Conclusions

In these circumstances, the Commission does not wish to take action against rules that are 
already obsolete and in the process of being amended. However, if the Commission is 
informed that any potentially discriminatory new rules are being adopted as part of the new 
regional development plans, this will be examined in the light of the fundamental principles of 
the Treaty on the Functioning of the European Union.


