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NOTICE TO MEMBERS

Subject: Petition 1171/2008 by Mrs. Deborah Porter (British), on behalf of Radstock 
Action Group, on the detrimental impact of a planned development on the 
bat population in Radsock, Bath and North East Somerset (England)

1. Summary of petition

The petitioner denounces alleged breaches of article 12 of the EC Habitats Directive
(92/43/EC) as local authorities in Bath and North East Somerset authorised a development in 
Radstock, a well-known resting place for the Greater Horseshoe and Brown Long-eared bat. 
The petitioner considers that the proposed refurbishment work and subsequent reuse of the 
Brunel shed would cause the loss of a temporary night roost for bats and of feeding resources; 
it would, therefore, result in significant adverse effect on the local bat population for medium 
to long-term. She disagrees with the assessment of the developer which would suggest only an 
indirect limited effect.

2. Admissibility

Declared admissible on 6 February 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 1 September 2009.

The petitioner considers that Bath and North East Somerset Council has failed to abide by 
Article 12 of the Habitats Directive with regard to bats, in particular with regard to the Greater 
Horseshoe bat and Brown Long-eared bat. They consider that the Council has permitted a
development with the result that:



PE428.038/REV 2/7 CM\810933EN.doc

EN

 A known resting place of the Greater Horseshoe bat within the development site is to be 
lost to development without any replacement resting place being provided;

 The development will have an adverse effect on connectivity with commuting and 
foraging routes linked to the roost being lost and to, what the developers presume to be 
based on the tentative identification of droppings, a second Greater Horseshoe bat roost 
adjacent to the development site;

 There will be a loss of use of the roost(s) by bats in the commuting route between two 
SACs (Special Areas of Conservation), the Bath and Bradford on Avon SAC and the 
Mells Valley SAC), which is not mitigated by provision of a roost/roosts in the alternative 
on-site (mitigation) route;

 The development has an adverse effect on what appears to be the only connecting route 
between the two SACs by preventing its use; there is no evidence that the planned 
alternative (mitigation) route is suitable as a replacement. It does not contain a roosting 
location for stopping off, which may on its own (due to the distance between the SACs) 
cause any use of the connecting route to cease, whatever the suitability of the alternative 
route;

 There is to be a loss of a roost or roosts for Greater Horseshoe bats travelling to the site 
from local roosts;

 The development will interrupt a commuting route within the feeding range of Greater 
Horseshoe bats from both the Bath and Bradford on Avon SAC and the Mells Valley SAC 
and fails to retain the value of the site to Greater Horseshoe bats as recommended by 
English Nature;

 The development appears to interrupt a link between Greater Horseshoe bats in the Bath 
and Bradford-on-Avon SAC and the roost in the Ammerdown Ice House, a very important 
roost where bats from both SACs have been recorded; it may also interrupt the link 
between the SACs and the local roost at Camerton (linkage with the Camerton roost has 
not been investigated by radio tracking);

 The development will cause disturbance to and the loss of important foraging resources 
for Brown Long-eared bats (which have a maternity roost adjacent to the site) which could 
lead to deterioration of the roost in the building adjacent to the site and constitute a
disturbance of the species in the Bristol Regional Environmental Records area, in which 
these bats are rare;

 The development will, due to light disturbance, cause loss of connectivity with both 
compensation areas for Brown Long-eared bats, routes that may be important for 
migration and for genetic exchange for this bat in the wider area, constituting disturbance 
to the species in the Bristol Regional Environmental Records area;

 There will be loss of forage for a range of bats, including the rare Nathusius pipistrelle
(Pipistrellus nathusii), roosting locally, and although the impact on this species and its 
conservation status has not been examined; there are only a handful of known roosts for 
Nathusius pipistrelle in the UK.

The petitioner also alleges that assessments of the implications of the proposed development 
for the bat population were inconclusive and not sufficiently rigorous or robust to adequately 
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determine the value of the site to local bats. The petitioner argues that the conclusions derived 
from this survey work were therefore unreliable.

The petitioner has made the petition available on the internet at 
http://www.radstockactiongroup.org.uk/downloads/Petition_to_European_Commission_by_R
AG_July_08.pdf

The EU interest in this case is primarily linked to the fact that all bat species are listed in 
Annex IV and are strictly protected under Council Directive 92/43/EEC on the conservation of 
natural habitats and of wild fauna and flora (Habitats Directive)1. Article 12 of the directive 
requires Member States to take the necessary measures to establish a system of strict 
protection for the animal species listed in Annex IV in their natural range, prohibiting, inter 
alia, deterioration or destruction of breeding sites or resting places. 

In accordance with the conditions set out in Article 16 of the directive, Member States may 
derogate from these provisions provided that there is no satisfactory alternative and the 
derogation is not detrimental to the maintenance of the populations of the species concerned 
at a favourable conservation status in their natural range. Member States are not required to 
get the prior agreement of the European Commission in relation to their use of derogations 
under the directive but must report on their use on a biannual basis.

However, the petitioner alleges that the conditions that would apply to the use of derogations 
in this case, including foreseen mitigation measures, will not be sufficient to address the 
threats to the bats arising from the development. 

Furthermore, several species of bats, including the Greater Horseshoe Bat (Rhinolophus 
ferrumequinum), are also listed in Annex II to the directive which requires Member States to 
designate Special Areas of Conservation (SACs) for the species. A set of protective and 
procedural safeguards applying to the SACs, are given in Article 6 of the directive. These 
include the need for any plan or project that may affect the site to be subject to an appropriate 
assessment in light of the sites conservation objectives.

The petitioner has referred to two SACs of major importance in the UK for the Greater 
Horseshoe Bat in the area of the development. According to information from the Joint Nature 
Conservation Committee the Bath and Bradford on Avon SAC is a hibernation site associated 
with 15 % of the UK population and the Mells Valley SAC has an exceptional breeding 
population of the species, containing a maternity site associated with 12 % of the UK 
population.

The petitioner does not claim that the development will have a significant negative affect on 
either of the SACs. The petitioner acknowledges that, based on available evidence, it would 
be improper to extrapolate that some of the bats from Mells Valley were hibernating in the 
Bath and Bradford on Avon SAC but claims that there is certainly a possibility. They consider 
that the development will have an adverse effect on connectivity with commuting and 
foraging routes linked to the endangered roost. 
                                               
1 OJ L 206, 22.7.1992
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In relation to the issue of ecological connectivity, the provisions of Article 10 of the Habitats 
Directive are relevant in that this requires Member States to endeavour, where they consider it 
necessary, in their land-use planning and development policies and, in particular, with a view 
to improving the ecological coherence of the Natura 2000 network, to encourage the 
management of features of the landscape which are of major importance for wild fauna and 
flora.

Conclusions

The information supplied by the petitioner raises significant questions about the protection of 
the bat species in the area of the development, especially in the context of the application of 
the strict species protection provisions of the Habitats Directive. The Commission is, 
therefore, seeking clarification from the United Kingdom authorities about the allegations 
made in the petition and will inform the Committee on Petitions about the outcome of this 
enquiry.

4. Commission reply, received on 25 March 2010.

The Commission Services wrote to the United Kingdom authorities to request information 
and clarification as to the application of the Habitats Directive in relation to the allegations 
made in this petition. The following information has been supplied by the UK authorities. 

The proposed development involves the redevelopment of former railway lands to provide a 
mixed use development including 210 residential units of varying sizes, up to 695 square 
metres of retail business floor space and up to 325 square metres of floor space which may be 
available for community uses. 

Application of Article 6 of the Habitats Directive, 92/43/EEC1

The site of the proposed development is not designated as a Special Area of Conservation 
(SAC). In respect of the proposed development, Natural England, the competent conservation 
advisors for England, advised the local planning authority that the application site was within 
the feeding range of Greater Horseshoe Bats from both the Bath and Bradford on Avon SAC 
and the Mells Valley SAC. 

The UK authorities have confirmed that a test of “likely significant effect” on the SACs was 
not formally undertaken by the local planning authority prior to conditional outline planning 
permission being granted. This is a screening procedure, carried out, in accordance with their 
current guidelines, to identify the likely impacts of a project upon protected sites (in this case, 
the two SACs) and to consider whether such impacts would be likely to be significant and,
therefore, require an appropriate assessment.  However, they understand that the issues that 
would have been considered for the purposes of such a test were considered by the local 
planning authority at the time although not formally documented.  This process was 
subsequently documented and this confirmed that the development would not be likely to 

                                               
1  OJ L 206, 22.7.1992
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have a significant effect on either SAC and an appropriate assessment was not required. The 
local planning authority stated that a precautionary approach was undertaken at the time and 
measures to ensure no adverse impacts on bats were incorporated into the proposal.

Article 10 of the Habitats Directive

Article 10 places a duty on Member States to endeavour, where necessary, in their land-use 
planning and development policies to encourage the management of features of the landscape 
which are of major importance for wild fauna and flora.  Such features include those which 
“are essential for migration, dispersal and genetic exchange of wild species”.  The UK states 
that there are a number of regional and local planning policies relating to conservation and 
biodiversity which were considered by the local planning authority during the decision-
making process. Mitigation measures detailed below show that the retention of linear features 
and woodland corridors were part of the planning conditions for the development.

Articles 12 and 16 of the Habitats Directive 

Under Article 12 of the Habitats Directive, Member States are required to take the requisite 
measures to establish a system of strict protection of certain animal species (which includes 
all species of bats).  Derogations from this strict protection are only allowed in limited 
circumstances as set out in Article 16.    

The effect of the proposed development on the ecology of the site was a fundamental issue in 
the consideration of the outline planning application by the local planning authority.  In 
accordance with the Government Circular, a number of ecological reports were commissioned 
and an Environmental Statement was prepared. The Environmental Statement contained a 
chapter on ecological issues.  A number of reports fed into this chapter: an Ecology Strategy 
setting out the aims and objectives to avoid or minimise the ecological impact; an Ecological 
Mitigation and Compensation Report which describes measures proposed to mitigate or 
compensate for damage; and an Ecology and Nature Conservation Report which provided the 
local planning authority with additional information on mitigation measures proposed for bats 
(referred to below).  

The Environmental Statement stated, “surveys included a daytime examination of trees, 
buildings and other structures within the site (excluding existing buildings within the town 
centre) in May 2005, two evening emergence and five dawn swarming surveys in July and 
August 2005.  This was followed by a day-time survey of the buildings in the town-centre in 
October and November 2005, following extension of the application site boundary of the site 
and a daytime survey of the old railway turntable in January 2006.”

The most recent bat survey (Bat Survey 2006 dated 14 February 2008) concluded that, “no 
evidence of the presence of Greater Horseshoe Bats was recorded during the period of the 
survey, however this may simply indicate that this species uses the site very infrequently; the 
measures included in the Environmental Statement will ensure that features that could be 
used for Greater Horseshoes for commuting for instance, have been retained as part of the 
design for the proposed development.”

As to other bat species, the Bat Survey 2006 concluded that, “a maximum possible total of 10 
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bat species were recorded using the site for commuting and foraging. The recommendations 
which have already been put into the Environmental Statement are considered appropriate 
for the 10 bat species recorded.”  This report also stated that, “It is considered that the 
mitigation presented in the Environmental Statement will also be more than sufficient to 
mitigate for the likely impacts of the scheme on all the bat species recorded during the 2006 
survey”.  

Although the Bat Survey 2006 was not available at the time the Committee Report was 
issued, the UK authorities understand that it was available prior to the application for outline 
planning permission being determined.  Indeed, the survey is referred to by the local planning 
authority's ecologist in her report, which is set out in the Delegated Report.  The local 
planning authority ecologist mentioned in her report that, “Ultimately, the bat report and the 
bat mitigation measures demonstrate that development does not imply contravention of the 
Habitats Directive as there appears to be no disturbance to major roosts or flight routes.”

The following mitigation measures for bats were included in the Ecological Mitigation and 
Compensation Report:

 Retention of linear tree and shrub lines including a woodland corridor between sites to 
ensure that there are still strong linkages between sites to ensure that there is a strong 
linkage through the site for bat commuting;

 Use of bat bricks and/or bat access ridge tiles for non-residential buildings;
 Artificial bat roosting sites;
 Lighting to minimise lateral light spillage; and
 No night time working during construction.

The local planning authority concluded from the reports it had received that, with the 
mitigation measures proposed, bats would not be harmed by the proposed development.  In 
order to ensure that the mitigation measures were followed, the local planning authority made 
the outline planning permission conditional (among other things) upon the Ecological 
Mitigation and Compensation Management Report being fully implemented under a legally 
binding agreement.  Natural England was consulted as part of the process and gave their 
approval on the understanding that the Ecological Mitigation and Compensation Management 
Report were fully implemented.  The UK authorities understand that a legally binding 
agreement incorporating the Ecological Mitigation and Compensation Management Report 
was completed.  

Although conditional outline planning permission has been granted, the developer may also 
require a licence as a specific form of derogation under Article 16 of the Habitats Directive 
and as such similar stringent tests are applied by the licensing authority when considering 
whether or not a licence should be granted in this context:

(i) the proposed action must fall within one of the purposes set out under Habitats Regulations 
e.g. preserving public health or public safety or other imperative reasons of overriding public 
interest including those of a social or economic nature and beneficial consequences of primary 
importance for the environment;
(ii) the licensing authority must be satisfied that there is no satisfactory alternative; and
(iii) the licensing authority must be satisfied that the action authorised will not be detrimental 
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to the maintenance of the population of the species concerned at a favourable conservation 
status in their natural range. 

The UK authorities understand that an application for licence has not been submitted for the 
first phase of the development, but the developer will be required to do so should he find that 
proposed works will disturb bats or any other European protected species. Otherwise he may 
commit a criminal offence.

Conclusion

The information provided by the United Kingdom leads to a conclusion that the local 
planning authority did consider the implications of the proposed development on bats in 
accordance with the requirements of the Habitats Directive and that they determined that this 
would not be harmful to these species. On the basis of this response the Commission cannot 
identify any breach of EU legislation in this case.


