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NOTICE TO MEMBERS

Subject: Petition 0646/2009 by Markus Sonnenschein (German), on behalf of 
Gewerkschaft Nahrung, Genuss, Gaststätten, bearing 50 signatures, on a 
discrepancy between Germany's and Switzerland's social security legislation 
which causes prejudice to cross-border workers (residing in Germany and 
working in Switzerland)

1. Summary of petition

This petition has been addressed to the German federal government, the parliament of the 
Land Baden Württemberg and the European Parliament. It is based on the case of a German 
catering industry worker formerly employed in Switzerland, who suffered an occupational 
accident leading to invalidity. He receives an invalidity pension from Switzerland. His 
complaint is that the German authorities are refusing to grant him child allowance on the 
grounds that the Swiss pension already includes an element of child allowance.

2. Admissibility

Declared admissible on 16 September 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 25 March 2010.

The EU provisions in the field of social security provide for the co-ordination and not the 
harmonisation of social security schemes. This means that each Member State is free to 
determine the details of its own social security system, including which benefits shall be 
provided, the conditions of eligibility, how these benefits are calculated and how many 
contributions should be paid. EU provisions, in particular Regulations (EEC) No 1408/71 and 
No 574/72, establish common rules and principles which must be observed by all national 
authorities when applying national law. These rules ensure that the application of the different 
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national legislations respects the basic principles of equality of treatment and non-
discrimination. 

With regard to Switzerland, the above mentioned Regulations (EEC) No 1408/71 and No 
574/72 apply, in general, via the Agreement between the European Community and its 
Member States, of the one part, and the Swiss Confederation, of the other, on the free 
movement of persons1, as listed in Annex II to this Agreement.

With regard to family benefits, Title III, chapters 7 and 8 of Regulation (EEC) No 1408/71 
provide for coordination rules concerning family benefits. If there is entitlement to family 
benefits under the legislation of more than one State, the family will, in principle, receive the 
highest amount of benefits provided for. Special overlapping rules exist which prevent 
overpayment by designating which State is primarily competent (state of employment) and 
which State is secondarily competent (state of residence). Depending on the amount of 
benefits granted, the secondarily competent State may suspend the payment of its benefits up 
to the amount already provided by the primarily competent State, see Article 76 of Regulation 
(EEC) No 1408/71 or Article 10 of Regulation 574/72.

Contacted by the Commission services, the German member of the Administrative 
Commission on Social Security for Migrant Workers gave the Commission information about 
the reply the German government gave to the German Parliament by letter of 4 June 2009: 
The German government referred to the decision of the highest German Court competent in 
the field, the Bundesfinanzhof, which ruled on the present case by judgement of 26 October 
2006. In its ruling, the Bundesfinanzhof applied Article 10, paragraph 1, letter a) of 
Regulation (EEC) No 574/72, stating that entitlement to the German child benefit is 
suspended up to the sum of the Swiss child benefit and that there is no entitlement to the 
German child benefit when the Swiss child benefit is higher than the German benefit. 

Therefore, the German Court did not deny the entitlement to the German child benefit as such 
but the Court considered that Switzerland is the primarily competent State. In addition, in 
order to prevent overlap of benefits, the German child benefit could be suspended up to the 
amount paid by Switzerland. Since the child component of the Swiss benefit appears to be 
higher than or equal to the German benefit, no German benefit needs to be paid.

This assessment is in line with Community law, provided that the factual conditions of the 
overlapping rules of Article 10, paragraph 1, letter a) of Regulation (EEC) No 574/72 are 
fulfilled.

When the petitioner complains that the Swiss invalidity pension contains the Swiss child 
benefit, this is an issue of national competence since it is up to Switzerland to decide on how 
benefits are provided. 

When the petitioner regrets that the Swiss and the German social security systems differ from 
each other, it should be recalled that there is no harmonised European social security system. 
This is the reason why there is a Community competence for coordination of social security 
schemes and not Community competence for their harmonisation. 
                                               
1 OJ L 114 of 30.4.2002, page 6
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Based on the above, the Commission services share the view of the German government that 
there is no need for a change of national or EU law because the issue at stake seems to be 
rather a misunderstanding of EU law than a structural problem or a misapplication of EU law. 

However, if the petitioner still feels, after reassessing the case of the person concerned in the 
light of the explanations given, that EU law has been wrongfully applied, he is invited to send 
the details of the case to the Commission services for further examination.

Conclusions

Based on the information received, the Commission considers that the petition stems from a 
misunderstanding of the relevant EU rules.  Consequently, there is no need for their change.


