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Subject: Petition 1543/2009 by Hansjoerg Zingler (German), on the failure by the German 
tax authorities to apply the EU's principles on freedom of movement within the 
Community

1. Summary of petition

The petitioner, who receives a German old-age pension, has taken up permanent residence in 
Austria.  He points out that the German tax authorities are refusing him the right to deduct the 
normal basic amount as well as payments to his private sickness insurance scheme. The 
petitioner refers in this regard to the Court of Justice judgment in Case C-269/07, Commission 
of the European Communities v Federal Republic of Germany (Failure of a Member State to 
fulfil obligations — Freedom of movement for workers — Regulation (EEC) No 1612/68 —
Savings-pension bonus — Full liability to tax), which states that, by introducing and 
maintaining the provisions for complementary pensions in Paragraphs 79 to 99 of the Federal 
Law on Income Tax (Einkommensteuergesetz), the Federal Republic of Germany has failed to 
fulfil its obligations under Article 39 EC and Article 7(2) of Regulation (EEC) No 1612/68 of 
the Council of 15 October 1968 on freedom of movement for workers within the Community 
and Article 18 EC. The petitioner has unsuccessfully appealed to SOLVIT and therefore asks 
the European Parliament to take up the matter.

2. Admissibility

Declared admissible on 29 January 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 25 March 2010.

The subject-matter of the petition is a difference in treatment with regard to the granting of 
certain tax advantages between German pensioners who are subject to unlimited tax liability 
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in Germany and German pensioners who are subject to unlimited tax liability in another 
Member State.

The petitioner, most likely a German national, who receives a German old-age pension, has 
taken up permanent residence in Austria where his residence for tax purposes is also situated. 
Hence, he is subject to unlimited tax liability in Austria, i.e. his world-wide income is taxable 
there. In Germany, he is only subject to limited tax liability, i.e. only his income from German 
sources may be taxed there. Moreover, his income received in Germany corresponds to less 
than 90% of his world-wide income. 

He points out that the German tax authorities refuse to grant him the personal allowance equal 
to EUR 7,664 and to deduct payments to his private sickness insurance scheme. According to 
the petitioner, the German tax authorities require that he moves back to Germany in order to 
receive the above advantages. Furthermore, the petitioner notes that such advantages would 
be granted to a pensioner who is subject to unlimited tax liability in Germany. Finally, the 
petitioner refers in this regard to the ECJ judgment in case C-269/07 (Commission v. 
Germany)1 in which the ECJ decided that the link between granting the "Riester Rente" 
advantages and the unlimited tax liability in Germany is contrary to EU law. 

According to established case-law of the European Court of Justice ("ECJ"), "in relation to 
direct taxes, the situations of residents and of non-residents are not, as a rule, comparable"
(e.g. case C-383/05 Talotta, paragraph 19).
The ECJ held in case C-279/93 Schumacker, paragraphs 32-34 that "income received in the 
territory of a Member State by a non-resident is in most cases only a part of his total income, 
which is concentrated at his place of residence. Moreover, a non-resident's personal ability to 
pay tax, determined by reference to his aggregate income and his personal and family 
circumstances, is more easy to assess at the place where his personal and financial interests 
are centred. In general, that is the place where he has his usual abode. Accordingly, 
international tax law, and in particular the Model Double Taxation Treaty of the 
Organization for Economic Cooperation and Development (OECD), recognizes that in 
principle the overall taxation of taxpayers, taking account of their personal and family 
circumstances, is a matter for the State of residence. The situation of a resident is different in 
so far as the major part of his income is normally concentrated in the State of residence. 
Moreover, that State generally has available all the information needed to assess the 
taxpayer's overall ability to pay, taking account of his personal and family circumstances. 
Consequently, the fact that a Member State does not grant to a non-resident certain tax 
benefits which it grants to a resident is not, as a rule, discriminatory since those two 
categories of taxpayer are not in a comparable situation."
The above personal allowance in Germany is designed to ensure that an essential minimum of 
income is exempt from any income tax. It is legitimate to reserve this tax benefit to residents, 
as the personal and family circumstances of non-residents are in principle to be taken into 
account in their respective state of residence. The same conclusion applies to the deduction of 
the payments to the petitioner's private sickness insurance scheme. These are person related 
expenses which, according to the current state of EU law in the area of direct taxation, have 
only to be deducted in the state of tax residence. 

                                               
1 known also as "Riester Rente case"
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However, as the ECJ stated in the above case Schumacker, "the position is different in a case 
where the non-resident receives no significant income in the State of his residence and 
obtains the major part of his taxable income from an activity performed in the State of 
employment, with the result that the State of his residence is not in a position to grant him the 
benefits resulting from the taking into account of his personal and family circumstances. 
There is no objective difference between the situations of such a non-resident and a resident 
engaged in comparable employment, such as to justify different treatment as regards the 
taking into account for taxation purposes of the taxpayer's personal and family 
circumstances. In the case of a non-resident who receives the major part of his income and 
almost all his family income in a Member State other than that of his residence, 
discrimination arises from the fact that his personal and family circumstances are taken into 
account neither in the State of residence nor in the State of employment."
In case C-391/97 Gschwind, the ECJ gave further guidance on how to interpret the criterion of 
the "major part of his taxable income" contained in Schumacker judgment. The ECJ held in 
Gschwind that, by laying down a percentage threshold (90%) and an absolute threshold for 
income respectively taxable in Germany and not subject to German tax, the German 
legislation takes account specifically of the possibility of taking into consideration, on a 
sufficient tax base, of the personal and family circumstances of taxpayers in the State of 
residence. It follows from the petitioner's assertions in the present case that the income 
received by the petitioner in Germany does not reach either of these thresholds. Therefore, the 
"Schumacker rule" does not apply to the petitioner's individual situation.

As regards the "Riester Rente" case of the ECJ to which the petitioner refers, there is a 
substantial difference between that case and the case at issue. The contested national measure 
in the Riester Rente case concerned a savings-pensions bonus which is a social advantage 
generally granted to workers on the basis of their objective status as workers. More precisely, 
the advantage was linked to the status as persons insured under the German statutory pension 
insurance scheme, since they are most affected by the reduction in the level of the statutory 
pension, decided by the German legislator. Hence, this specific position was unrelated to the 
question whether the interested person was subject to unlimited or limited tax liability. It 
cannot thus be compared to the position of the petitioner who merely seeks to deduct from his 
income tax the contributions to his private sickness insurance scheme. Therefore, the ECJ 
ruling regarding the Riester Rente does not allow to draw useful conclusions for the present 
case.

Consequently, it should be noted that it is for Austria, as the petitioner's state of tax residence, 
to grant him the full amount of personal allowance1 and to deduct the petitioner's private 
sickness insurance scheme if it allows such a deduction with regard to comparable payments 
to Austrian private sickness insurance schemes. In this respect, it may be referred e.g. to ECJ 
case Danner (C-136/00) where the ECJ stated that "Article 49 EC is to be interpreted as 
precluding a Member State's tax legislation from restricting or disallowing the deductibility 
for income tax purposes of contributions to voluntary pension schemes paid to pension 
providers in other Member States while allowing such contributions to be deducted when they 
are paid to institutions in the first-mentioned Member State (…)." These conclusions may be 
applied to the case at issue as well. For the sake of completeness, it should be noted that if the 
deductibility of payments to private sickness insurance scheme were not possible in Austria in 
                                               
1 Currently EUR 11,000.
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general, i.e. even in respect of such payments to Austrian schemes, this would, with regard to 
the petitioner, entail only a disparity ensuing from a co-existence of unharmonized different 
tax systems.

In the case of the petitioner, the contested German treatment appears to be consistent with EU 
law. Only if the income of the petitioner arising from sources in Germany were to correspond 
to at least 90% of his world-wide income, would he be entitled to the personal deductions 
from income tax provided by German legislation. However, this is not the case here. 

It is therefore for Austria, as the state of the petitioner's tax residence, to grant him the 
personal allowance granted to Austrian tax residents and to deduct the payments to the 
petitioner's private sickness insurance scheme if provided for by the Austrian legislation.


