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NOTICE TO MEMBERS

Subject: Petition 0535/2002 by John Mulcahy (Irish), on behalf of 'Save the Swilly’, 
with 10,000 signatures, on marine protection in Lough Swill, Country 
Donegal, Ireland

1. Summary of petition

The petitioners are seeking a moratorium on aquaculture licensing in Loch Swilly, County 
Donegal, until an environmental impact assessment and other studies have been completed. 
They fear for the viability of the marine resource and feel that wild fish stocks, wildlife and 
bird habitants are threatened as well as local tourism. The petitioners are not opposed to the 
development of the area but they do feel that the environmental costs must be calculated 
accurately and taken into account.

2. Admissibility

Declared admissible on 9 December 2002. Information requested from Commission under 
Rule 175(3).

3. Commission reply, received on 27 February 2003.

The petitioner makes reference to having commissioned an independent Scoping Study for an 
Integrated Coastal Zone Management (ICZM) strategy for Lough Swilly.  The Commission 
services requested a copy of this study from the School of Biological and Environmental 
Sciences at the University of Ulster, Coleraine.  In the context of the Recommendation of the 
European Parliament and of the Council 2002/413/EC concerning the implementation of 
Integrated Coastal Zone Management in Europe (OJ L 148/24; 6/6/2002), which aims to go 
beyond a project-by-project approach, the Commission welcomes the findings of the ICZM 
scoping study. 
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It appears that at fuller coastal management exercise would be useful for the Lough Swilly 
area and this should be considered as a priority by the Irish authorities in their implementation 
of Recommendation 2002/413/EC. The Commission would like to recall that in its 
Communication to the European Parliament and the Council on ‘A strategy for the 
Sustainable Development of European Aquaculture’ it stated (page 13) that ‘future 
aquaculture development should be based on Integrated Zone Strategies and Management 
Plans, which consider aquaculture in relation to all other existing and potential activities and 
take account of their combined impact on the environment.

4. Commission reply, received on 30 April 2004 for petitions 874/93, 334/98, 342/2001 
and 535/2002.

At the meeting of the Committee on Petitions of 26 November 2003, the Commission 
indicated that it would provide further information on the above petitions early in 2004.  

The Commission can confirm that, with regard to the infringement procedure concerning 
Directive 79/409/EEC mentioned in previous communications, it decided in December 2003 
to refer Ireland to the Court of Justice inter alia for failing to designate a Special Protection 
Area (SPA) of adequate size in Lough Swilly and for failing to ensure that the conservation 
interests of the area are properly safeguarded. 

The Commission is aware that The Aquaculture Licences Appeals Board, an independent 
authority for the determination of appeals against decisions on aquaculture licences by the 
Irish authorities, has on 8 December 2003 refused a licence for a proposed 90 hectare salmon 
farm at Portsalon, Lough Swilly, on environmnental grounds.  Among the six successful 
appellants was the petitioner in petition 535/2002, which is related to the present petition.

5. Commission reply, received on 10 November 2006.

a. Background

This petition was one of several raising concerns about the expansion of aquaculture in Lough 
Swilly, a sea inlet in County Donegal in the north-west of Ireland. The other petitions were 
342/2001, 874/1993 and 334/1998.  These petitions were closed on the basis of information 
provided to the Commission by Ireland. Petition 535/2002 has been re-opened following the 
provision of further information by the petitioner in a letter of 23 August 2004.

Lough Swilly is one of the most important sites for wintering waterfowl in Ireland.  There are 
two special protection areas (SPAs) classified under Directive 79/409/EEC on the 
conservation of wild birds1 in Lough Swilly, named as Lough Swilly SPA and Inch Lough 
SPA.  They cover 3385 hectares of an important bird area that comprises 9000 hectares.   The 
ecological importance of the Lough is further evident in the fact that it is the subject of a 
designation under the Ramsar Convention, a proposed Natural Heritage Area (NHA)2 and a 
proposed special area of conservation (SAC) under Directive 92/43/EEC on the conservation 

                                               
1 OJ L 103, 25.4.1979, p. 1
2 Proposed Natural Heritage Areas (NHAs) are areas identified as having national nature conservation 

importance in a Community co-financed scientific survey carried out in the early 1990s.    
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of natural habitats and of wild flora and fauna1.

b. The petition

The petitioner argues that further approvals have been given for shellfish culture in Lough Swilly 
and that the Irish authorities have failed to undertake a comprehensive scientific study of the 
Lough. The petitioner also expresses concerns about a revived proposal to establish a salmon 
farm, which was previously refused. 

c. The Commission’s comments to the petition

Protection of habitats in relation to shellfish culture in Lough Swilly

With regard to the protection of habitats in Lough Swilly, the Commission has two main 
concerns. First of all, it considers that Ireland has failed to completely classify (i.e. designate) 
important bird habitats in Lough Swilly.  Secondly, it considers that Ireland has not established a 
practice of properly assessing the potential habitat implications of aquaculture projects in Lough 
Swilly and elsewhere. In particular, the development of shellfish culture in – or close to –
important bird habitats around the Irish coast is not preceded by appropriate comprehensive 
written assessments of the potential conservation implications. 

As previously indicated to the Committee, shellfish culture is not necessarily precluded in areas 
classified under Directive 79/409/EEC or protected under Directive 92/43/EEC.   Indeed, there 
may be shared interests - such as in the need to avoid water pollution. However, it must be 
ensured that important habitats, such as intertidal mudflat (used for feeding by birds), are
adequately safeguarded.

The Commission has referred Ireland to the European Court of Justice for failing to completely 
classify its key important bird sites, including Lough Swilly, and for generally not complying 
with Directive 92/43/EEC in relation to aquaculture licensing (Case C-418/04). The written 
pleadings are closed and the Court’s judgment is awaited. 

Since this case was started, Ireland has not changed its practice in relation to the approval of 
aquaculture projects.  The Commission must however wait for the  Court judgment before taking 
any additional action. 

Salmon farm

The Commission does not consider that it has enough elements to comment on the possible 
re-submission of an application for the establishment of a salmon farm in Lough Swilly. 

However, it would draw the Committee’s attention to the judgment of the Court of Justice of 
June 2005 against Ireland in Case C-282/02.  This case concerned Directive 76/464/EEC on 
pollution caused by certain dangerous substances discharged into the aquatic environment of 
the Community2. The Court found that there were shortcomings in Ireland's authorisation 

                                               
1 OJ L 206, 22.7.1992, p. 7
2 OJ L 129, 18.5.1976
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system for marine fish farms.  In particular, there was no clear requirement to base 
authorisations on water quality objectives. Furthermore, water quality objectives were absent 
for substances discharged from fish-farms (e.g. biocides and ammonia).  The Commission is 
now following up this judgment.

In order to be able to validly authorise a fish farm at Lough Swilly or elsewhere, Ireland will 
need to put in place an authorisation system that complies with the Directive, which it has not 
yet done.

d. Conclusions

The Commission considers that it has addressed - and continues to address - key issues of 
relevance to the protection of Lough Swilly through the above-mentioned horizontal legal 
actions (i.e. legal actions that are broad-based and aimed at securing the most meaningful 
improvements in national legislation and practice).

6. Commission reply, received on 22 April 2010.

In its last communication, the Commission referred to two concerns that it had in relation to 
Lough Swilly: the failure to fully classify (i.e. designate) important bird habitats in Lough Swilly 
under Directive 2009/147/EC1  and the failure to establish a  practice of appropriately assessing 
the potential habitat implications of aquaculture projects in Lough Swilly and elsewhere. In 
particular, the development of shellfish culture in or close to important bird habitats around the 
Irish coast was not preceded by appropriate written assessments of the potential conservation 
implications in accordance with Article 6(3) of Directive 92/43/EEC2. The Commission 
mentioned that this was the subject of Case C-418/04, Commission v Ireland. The Commission 
would like to inform the Committee that the European Court of Justice (ECJ) gave a judgment in 
favour of the Commission on this matter.  

The Commission has had subsequent exchanges with the Irish authorities aimed at ensuring that 
Ireland fully classifies all the relevant bird sites (including Lough Swilly) and that it makes 
aquaculture projects subject to prior assessment. In the absence of any notified new 
classifications and the absence of satisfactory information on the assessment of aquaculture 
projects, the Commission sent Ireland a letter of formal notice under Article 228 of the EC 
Treaty on 23 March 2009. It sent a Reasoned Opinion on 9 October 2009. Ireland has since 
responded, inter alia referring to a programme of ecological research to underpin a system of 
appropriate assessment and a programme for classifying SPAs. The Commission is currently 
examining this response.

In its last communication, the Commission noted that it did not have elements to specifically 
comment on the possible re-submission of an application for a salmon farm on Lough Swilly. 
It referred to an earlier ECJ judgment against Ireland in Case C-282/02 in relation to Directive 
76/464/EEC on pollution caused by certain dangerous substances discharged into the aquatic 
environment of the Community3. The Court had found that there were short-comings in 
Ireland's authorisation system for marine fish farms, in particular there was no clear 
                                               
1 OJL 20, 26.1.2010, p7-25
2 OJL 206, 22.7.1992, p7
3 OJL 129, 18.5.1976
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requirement to base authorisations on water quality objectives. 

The Commission would like to inform the Committee that, since its last communication, it has 
received new legislation from Ireland providing for a system of authorisation of marine fish 
farms aimed at ensuring compliance with Directive 76/464/EEC. The Commission has closed 
the relevant infringement procedure.1

Within the framework of the follow-up to the above-mentioned ECJ ruling in Case 
C-418/04, the Commission continues to address key issues of relevance to the protection of 
Lough Swilly, in particular the need to extend the existing SPA and the need to ensure that
aquaculture projects are made subject to appropriate ecological assessment.

                                               
1 1990/5220


