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(Spanish), on alleged discrimination in the Spanish civil service

1. Summary of petition

The petitioner complains of discrimination against interim (non-established) civil servants to 
whom the seniority arrangements for established staff do not apply. He is accordingly seeking 
legislation similar to Directive 1999/70/EC seeking to end discrimination against fixed-term 
staff.

2. Admissibility

Declared admissible on 22 February 2007. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 9 July 2007.

The petitioners state that only permanent officials and not temporary workers in the Spanish 
public sector (Central Government, Autonomous Communities and Town Councils) receive a 
special bonus for each three-year period of service worked with the same employer ('trienio').

The petitioners state that they find this practice discriminatory and in violation of Clause 4 of 
the framework agreement annexed to Directive 1999/70/EC concerning the framework 
agreement on fixed-term work concluded by ETUC, UNICE and CEEP1 as well as the similar 
corresponding rules in the Spanish legal order.

                                               
1 OJ L 175 10.7.1999, p. 43.
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Clause 4 of the framework agreement annexed to Directive 1999/70/EC lays down the 
principle of non-discrimination between fixed-term workers and comparable permanent 
workers in respect of employment conditions and reads as follows:

1. In respect of employment conditions, fixed-term workers shall not be treated in a less 
favourable manner than comparable permanent workers solely because they have a fixed-term 
contract unless different treatment is justified on objective grounds.

2. Where appropriate, the principle of pro rata temporis shall apply.

3. The arrangements for the application of this clause shall be defined by the Member States 
after consultation with the social partners, having regard to Community law and national law, 
collective agreements and practice.

4. Period-of-service qualifications relating to particular conditions of employment shall be the 
same for fixed-term workers as for permanent workers except where different length-of-
service qualifications are justified on objective grounds.

The concept 'comparable permanent worker' is defined in Clause 3.2 of the framework 
agreement, which specifies that it concerns 'a worker with an employment contract or 
relationship of indefinite duration, in the same establishment, engaged in the same or similar 
work/occupation, due regards being given to qualifications/skills'.

According to Clause 2.1 of the framework agreement it applies to fixed-term workers who 
have an employment contract or employment relationship as defined in law, collective 
agreements or practice in each Member State.

Spain has transposed Directive 1999/70/EC by inter alia amendments to the Workers' Statute 
(Estatuto de los Trabajadores, ET) through Royal Legislative Decrees 5/2001 and 12/2001.
Article 15.6 ET recognises in general terms the principle of non-discrimination between 
fixed-term workers and permanent workers. According to case law sufficiently justified 
objective reasons can call into question the application of this principle. As indicated in the 
petition, it is also common with collective agreements in this field.

The Commission, having examined the measures of transposition of the Directive in Spain, 
has not found reason to launch infringement proceedings against Spain as regards the 
transposition of Clause 4 of the framework agreement annexed to Directive 1999/70/EC. 
There are no new elements introduced by this petition that would change that assessment. In 
order to vindicate their rights under the Directive and national rules the petitioners should 
institute proceedings at the national level.

Another issue is how the Community law in this field as well as the corresponding national 
rules should be interpreted in a situation as the one mentioned in the petition. As regards the 
interpretation of the Community law it should be noted that a Spanish Court has referred to 
the European Court of Justice for a preliminary ruling questions concerning a similar issue 
regarding alleged discrimination of temporary workers in the Spanish public sector as regards 
entitlements to the three-year bonus and that this case is currently pending before the Court 
(case C-307/05 Yolanda Del Cerro Alonso v. Osakidetza (Servicio Vasco del Salud)). The 
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Opinion of the Advocate General Poiares Maduro in that case was handed down on 
10 January 2007, but the ruling of the European Court of Justice has not yet been delivered.

Conclusions

The Commission, after having examined the measures of transposition of the Directive in 
Spain, has not found reason to launch infringement proceedings against Spain as regards the 
transposition of Clause 4 of the framework agreement annexed to Directive 1999/70/EC. 
There are no new elements introduced by this petition that would change that assessment. In 
order to vindicate their rights under the Directive and national rules the petitioners should 
institute proceedings at the national level.

As regards the interpretation of the Directive 1999/70/EC in a situation as the one mentioned 
in the petition, the Commission will inform the Petition's Committee of the outcome of 
case C-307/05 when the European Court of Justice has delivered its ruling.

4. Further Commission reply, received on 7 March 2008.

In its Communication to the Petitions Committee of 9 July 2007, the Commission undertook 
to inform the Petitions Committee of the outcome of case C-307/05 (Mrs Del Cerro Alonso vs 
Osakidetsa (Servicio Vasco de Salud)).  The Court delivered its judgement on 13 September 
2007.

Clause 4(1) of the Annex to Directive 1999/70/EC of 28 June 1999 concerning the framework 
agreement on fixed-term work concluded by ETUC, UNICE and CEEP (‘the framework 
agreement on fixed term work’) specifies that "In respect of employment conditions, fixed-
term workers shall not be treated in a less favourable manner than comparable permanent 
workers solely because they have a fixed-term contract unless different treatment is justified 
on objective grounds."  The concept of 'comparable permanent worker' is defined in Clause 
3(2) of the framework agreement, which specifies that it concerns 'a worker with an 
employment contract or relationship of indefinite duration, in the same establishment, 
engaged in the same or similar work/occupation, due regards being given to 
qualifications/skills'.  

Reference was made to the European Court of Justice for a preliminary ruling concerning the 
interpretation of clause 4(1) of the framework agreement.  The main proceedings concerned a 
request from Mrs Del Cerro Alonso to her public sector employer, on having her succession 
of fixed-term contracts made permanent, for the payment of a three-yearly allowance which 
fell due in the year preceding her establishment. 

The Juzgado de lo Social n° 1 de San Sebastián (Social Court No 1 San Sebastian) (Spain) 
referred to the Court the following questions for a preliminary ruling:

1.      Where Directive 1999/70/EC provides that fixed-term workers are not to be 
treated in a less favourable manner than comparable permanent workers, does this 
also refer to financial conditions?

If the answer is affirmative:
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2.      Is the fact that Article 44 of Law 55/2003 provides that fixed-term workers are not 
entitled to the length-of-service allowance granted to permanent workers an 
adequate objective ground?

3.      Are the agreements concluded between the staff union representatives and the 
administration adequate objective grounds for not granting the length-of-service 
allowance to temporary staff?’

The Court ruled that the concept of ‘employment conditions’ referred to in clause 4(1) of the 
framework agreement on fixed-term work must be interpreted as meaning that it can act as a 
basis for a claim such as that at issue in the main proceedings, which seeks the grant to a 
fixed-term worker of a length-of-service allowance which is reserved under national law 
solely to permanent staff.

In addition, it held that Clause 4(1) of the framework agreement must be interpreted as 
meaning that it precludes the introduction of a difference in treatment between fixed-term 
workers and permanent workers which is justified solely on the basis that it is provided for by 
a provision of statute or secondary legislation of a Member State or by a collective agreement 
concluded between the staff union representatives and the relevant employer. 

The Court has ruled that "employment conditions" must be interpreted as covering pay, which 
is both salary and other remuneration.  In addition, the Court has held that differences in 
treatment between fixed term workers and permanent workers are not justified solely on the 
basis that they are provided for in national law or collective agreements.

Conclusions 

In the light of the above–mentioned ruling, the Commission will contact the Spanish national 
authorities to enquire how they intend to comply with this ruling. In other words, the 
Commission will ask the Spanish authorities how they will put an end to the discrimination as 
established by the Court.  

Nevertheless, in order to vindicate their rights under the Directive and national rules, the 
petitioners could instigate proceedings at the national level. 

5. Further Commission reply, received on 22 April 2010.

The Commission undertook to contact the Spanish authorities to enquire how they have 
complied with the ruling of the European Court of Justice in C-307/05 (Mrs Del Cerro Alonso 
vs Osakidetsa (Servicio Vasco de Salud)), which held that "employment conditions" must be 
interpreted as including pay, which would include salaries and other remuneration.  In 
addition, the Court further confirmed existing jurisprudence that differences in treatment 
between fixed term workers and permanent workers were not justified solely on the basis that 
they are provided for in national law or collective agreements.

The Spanish authorities have informed the European Commission that Article 25 of Estatuto 
Basico del Empleado Publico (Basic Regulations relating to Public Employees; Law 7/2007 
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of 12 April, Boletin Oficial del EstadoNo 89 of 13 April 2007) amended the rules previously 
in force in respect of interim civil servants on fixed-term contracts and henceforth expressly 
recognises the right of interim officials to receive full basic pay, including three-yearly 
increments, for services rendered to interim civil servants from the date of entry into force of 
the law (13 May 2007).


