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Subject: Petition 1792/2008 by Peter Onderka (German), on failure to implement in 
Germany Directive 2003/88/EC of the European Parliament and of the 
Council concerning certain aspects of the organisation of working time

1. Summary of petition

The petitioner refers to a number of provisions in the German law on working time which are 
contrary to the provisions of Directive 2003/88/EC. He therefore calls on the European 
Parliament to take the matter up to ensure that the German law is brought into line with 
applicable EU provisions.

2. Admissibility

Declared admissible on 7 April 2009. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 22 April 2010.

The petitioner complains that according to the national law in Germany which transposes the 
Working Time Directive1, people employed in the public service are excluded  from all the 
minimum requirements of the Directive as regards regular weekly working time, breaks, rest 
periods, protection for night workers and health protection in regular service. 

He refers to Section 19 of the Arbeitszeitgesetz (ArbZG, Working Time Act) of 6 June 1994, 
as amended by Article 229 of the Ordinance of 31 October 2006. 

                                               
1 Formerly Directive 93/104/EC; now Directive 2003/88/EC of the European Parliament and of the Council of 4 
November 2003 concerning certain aspects of the organisation of working time, OJ L 299, 18.11.2003, p. 9.
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As quoted by the petitioner, this states that: 

'Section 19 Employment in the public sector

The administrative authority may, for the performance of government duties in the public sector, and 
provided that no relevant collective agreement exists, transfer the provisions on working time for 
officials to workers: in such cases, Sections 3 to 13 shall not apply.' 

The petitioner asks whether it is necessary to incorporate into the ArbZG/German Working 
Time Act a minimum requirement for certain aspects of the organisation of working time for 
employees in the public sector. 

The provision cited above by the petitioner does not appear to indicate that the public service 
is excluded from any transposition of the Working Time Directive. Rather, it appears to state 
that an administrative authority may choose to apply to public service workers either sections 
3 to 13 of the ARbZG or, unless a specific level of protection already exists under collective 
agreements, the provisions regarding working time which apply to federal officials (Beamte). 

It does not appear possible, under the provision cited, for a public authority to decide that 
none of these three possible methods of transposition would apply. 

Moreover, according to all the information available to the Commission, the requirements of 
the Working Time Directive have been transposed into German national law. 

For workers in the private sector, the transposing legislation is generally the Arbeitszeitgesetz; 
collective agreements may supersede the provisions of the AZG if more favourable to 
workers, but must be interpreted, according to the caselaw of the Federal Labour Court 
(Bundesarbeitsgericht) in a way which complies with Community law. 

For employees in public and civil services, the AZG normally applies, with the same 
alternative of more favourable collective agreements. 

For officials in federal, Länder or municipal governments (Beamte), the AZG does not apply. 
Instead, such officials are covered by a range of specific working time regulations adopted at 
federal or Land level, and particularly by the federal AZV (Arbeitszeitverordnung) of 23rd

February 2006 (BGBl. I, p. 427). 

According to the information available to the Commission, both from the national authorities 
and from public service unions, this regulatory framework does correctly transpose the 
requirements of the Working Time Directive as mentioned by the petitioner. 

For example, according to the AZV, total average weekly working time may not exceed 48 
hours per week (41 hours per week for normal weekly working time).

According to all the information available to the Commission, the Directive has been 
transposed for employees in the public sector in Germany in respect of the specific issues 
mentioned by the petitioner. This transposition meets the minimum requirements laid down 
by the Directive, and in some respects offers a more favourable level of protection.


