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NOTICE TO MEMBERS

Subject: Petition 1132/2009 by H.M. (Portuguese), on behalf of the Portuguese tourist 
organisation cooperative ‘AETP’, on the lack of transparency in connection 
with an application for support within the framework of the EU’s 
operational programmes

1. Summary of petition

The petitioner is appealing against the manner in which the Portuguese authorities are 
managing the funds allocated to a number of operational programmes in Portugal via the 
National Strategic Reference Framework (QREN). The petitioner claims that in the case 
raised in the petition concerning the rejection of an award for support, there has been an abuse 
of power and nepotism, and as he feels that a legal case would not lead to a solution to the 
problem, he is calling for the European Parliament to intervene.

2. Admissibility

Declared admissible on 25 November 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 22 April 2010.

The petitioner e-mailed President Barroso on the same matter on 24 September 2009. The 
reply suggested first resorting to the administrative or judicial procedures foreseen under 
national legislation and secondly to lodge an official complaint in the event of a breach of the 
legislation of the Union.
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The petitioner did then lodge an official complaint. In a reply sent on 16 December 2009, the 
Commission services indicated that a positive or negative decision to grant structural 
assistance to a project application was not an issue of public tendering.

The petitioner e-mailed Commissioner Samecki on 30 November 2009. The reply explained 
the mechanism of shared management under the Structural Funds and the distribution of tasks 
between the Member States and the Commission: Operational programmes covered by the 
National Strategic Reference Framework (QREN) for Portugal are implemented in 
partnership between the Commission and the authorities in the Member State. The tasks that 
are the responsibility of the Member States include the selection and monitoring of individual 
projects.

According to the information at the disposal of the Commission services, the petitioner's 
project application had been assessed in line with the criteria set by the Portuguese authorities. 
On 13th August 2009 the Investment Directorate of "Turismo de Portugal" has in accordance 
with the procedure foreseen in Article 100 of the "Código do Procedimento Administrativo" 
issued a definite refusal of the project application after two preliminary negative replies (11 
March 2009 and 28 April 2009).
It should be emphasized that, in accordance with Article 11 of Regulation (EC) No 1083/2006 
OJ L 210, 31.07.2006 assistance under the Structural Funds is provided according to an 
approach of complementarity and partnership between the Commission and the Member 
States, with due regard for their respective powers. In this context, and on the basis of the 
principle of subsidiarity, the implementation of co-financed actions is the responsibility of the 
Member States, at the most appropriate territorial level and according to the institutional 
system of each Member State (Article 12 of Regulation (EC) No 1083/2006).

This means, in particular, that the European Commission may not intervene in the selection of 
the projects, as this comes under the competence of the management authorities, provided that 
their choices are in line with the principles laid down in the programming documents adopted 
in consultation with the Commission, and that they comply with current legislation.

Rules on eligibility of expenditure are set at national level in most respects, meaning that the 
Member States are free to include or exclude certain types of operations or certain categories 
of beneficiaries under the different priority axes in a given programme, while respecting 
general legal principles such as equal treatment, non-discrimination and transparency, and 
avoiding conflicts of interest.

On 18 December 2009, further information was received from the petitioner which is at 
present being analysed. In this respect the Commission has examined whether the refusal of 
the petitioner's application is based on objective selection criteria which do not merely de 
facto exclude the petitioner's application, since (according to the petitioner's additional 
information) similar applications submitted by "Turismo de Portugal" were approved.

The case is followed up under the provisions governing the treatment of complaints. As 
Portugal is one of the Member States participating in the EU Pilot system, the Portuguese 
authorities are contacted via the EU Pilot system to take position concerning precise questions 
related to the project selection process. Under the EU Pilot System, normally the Portuguese 
authorities should send to the Commission a draft answer to be addressed to the complainant. 
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The Commission should then comment on that draft reply. However, Portugal prefers that an 
answer is directly sent by the Commission to the complainant. Anyway, the reaction from the 
Portuguese authorities is outstanding.

The Commission will come back to the European Parliament with a final position.


