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NOTICE TO MEMBERS

Subject: Petition 1565/2008 by E.A. (Spanish), on the scope of Council Regulation 
(EC) No 2201/2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and matters of parental 
responsibility

1. Summary of petition

The petitioner describes the difficulties he is confronted with in enforcing his right to 
association with his underage children. The petitioner is Spanish and his ex-wife a Finnish 
national. The petitioner's ex-wife moved in 1996 to Finland from Spain, together with the 
couple's children, which the Spanish authorities regarded as unlawful removal of underage 
children. The ex-wife then took up permanent residence in Finland, where the authorities do 
not regard her as having committed an offence. On the basis of a judgment by the public 
administration, the petitioner was subsequently given authorisation to take the children on 
holiday and a family visit in Spain. After 16 days, the ex-wife reported the petitioner as 
having abducted the children and the Finnish authorities sentenced him to 18 months' 
imprisonment. As the petitioner believes that there are loopholes in the above Regulation and 
that it does not lay down clear guidelines for enforcing the right of association abroad, he asks 
the European Parliament to take his case up.

2. Admissibility

Declared admissible on 18 March 2009. Information requested from Commission under Rule 
202(6).
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3. Commission reply, received on 7 July 2009.

In the area of family law, the objective of the European Union is to allow decisions rendered 
in a Member State to be directly recognised and enforced in the other Member States. The 
relevant Community law in matters of divorce and parental responsibility, i. e. Council 
Regulation (EC) No 2201/2003 (‘the Brussels IIa Regulation’), is therefore limited to 
jurisdiction rules and the recognition and enforcement of certain decisions between Member 
States. In this context, the Brussels IIa Regulation seeks to facilitate the effective exercise of 
access rights in cross-border situations. The Brussels IIa Regulation is a legal instrument in 
the field of judicial cooperation in civil matters. Although the Regulation contains specific 
Community rules on cross-border parental child abduction, it does not provide any indication 
whether parental child abduction also constitutes a criminal offence. The answer to this 
question depends on the substantive criminal law of each Member State.

The Brussels IIa Regulation entered into application on 1 March 2005. Council Regulation 
(EC) No 1347/2000, which was repealed as from the date of application of the Brussels IIa 
Regulation, entered into force on 1 March 2001 and did not contain any specific Community 
rules on cross-border parental child abduction. The events linked to the petitioner’s ex-wife’s 
leaving Spain in 1996 with the couple’s children were therefore not covered by Community 
rules on parental child abduction.

As far as the civil law aspects of the petitioner’s taking his children on holidays to Spain are 
concerned, it should be noted that although the return of his two children to Finland may have 
been governed by the Brussels IIa Regulation, the question whether there was a wrongful 
removal is to be decided on the basis of the applicable parental responsibility and access 
arrangements at the time. The granting of access rights and the arrangements for their exercise 
are governed by the law of the children’s place of habitual residence, i. e. in this case Finnish 
law. Whether there has been an agreement between the petitioner and his ex-wife that the 
children spend their holidays with him in Spain is a question of fact. Furthermore, whether by 
virtue of such an agreement or otherwise, the petitioner has effectively been granted access 
rights permitting him to take his children to Spain is a question of Finnish law. It is for the 
competent Finnish authorities to assess these questions having regard to the specific 
circumstances of the case. If the petitioner is of the opinion that the Finnish authorities have 
incorrectly assessed the facts of his case and/or incorrectly applied Finnish law, he should be 
advised to lodge an appeal against the relevant decision in Finland.

Conclusion

On the basis of the information provided by the petitioner, the difficulties described by him 
seem to have their origin in the assessment of the facts of his case and/or the application of 
national law and not Community law. 

4. Commission reply, received on 11 May 2010.

In the additional documents sent to the Commission the petitioner complains that he was 
wrongly convicted of abduction by a Finnish court and that the criminal proceedings leading 
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to that conviction were arbitrary and discriminatory. Furthermore, the petitioner claims that 
the Finnish authorities have taken no concrete action in response to his allegations that their 
mother’s husband has been abusing the petitioner’s children, in particular that the children are 
still living with their mother and the alleged abuser. Finally, the petitioner alleges that despite 
the fact that he meets all the requirements set out in Directive 2003/8/EC neither the Finnish
nor the Spanish authorities have granted him legal aid so far.

As far as the petitioner’s difficulties in exercising his rights of access are concerned, the 
additional documents sent to the Commission contain no new details which would make it 
necessary to add to or amend the Commission’s observations on the case which have already 
been transmitted to the Committee on Petitions. 

The European Commission has no powers to intervene in the day-to-day running of the 
criminal justice system of any individual Member State. The powers of the European Union 
and of the European Commission in the field of criminal justice are based on the Treaty on the 
Functioning of the European Union (TFEU). Article 72 of that Treaty provides that Member 
States themselves are responsible for maintaining law and order in their country. As regards 
the petitioner’s complaint that the Finnish authorities have taken no concrete action in 
response to his allegations that his children are being abused by their mother’s husband, the 
European Commission is not in a position to request the police authorities of a Member State 
to pursue any such allegations, as this is a strictly national matter.

The purpose of Directive 2003/8/EC is to improve access to justice in cross-border civil cases 
by establishing common minimum rules on legal aid and to ensure that appropriate legal aid is 
granted, under certain conditions, to persons who cannot meet the cost of proceedings on 
account of their financial situation. The Directive also puts in place certain mechanisms for 
judicial cooperation between the authorities designated by the Member States to facilitate 
transmission and processing of applications for legal aid. The Directive sets a time limit of 
15 days for the transmission of legal aid applications between Member States and imposes an 
obligation on national authorities empowered to rule on legal aid applications to ensure that 
the applicant is fully informed of the processing of the application. On the basis of the 
information provided by the petitioner, it has not been possible to establish that either the 
Spanish or Finnish authorities have failed to comply with these requirements in this case. 
Pursuant to Article 12 of the Directive, ‘legal aid shall be granted or refused by the competent 
authority of the Member State in which the court is sitting’. Furthermore, the conditions 
relating to financial resources and to the substance of disputes are defined by each Member 
State. Questions concerning application of the Directive in the Member States therefore have 
to be considered under the relevant national law, i.e. in the petitioner’s case Finnish law. 
National authorities and courts, and ultimately the European Court of Human Rights, are 
responsible for considering and deciding individual cases, taking into account all the relevant 
circumstances of the particular case. The petitioner’s difficulties in obtaining legal aid seem to 
relate to the application of national law by national authorities. Accordingly, the European 
Commission can take no action on this aspect of his case either. If a legal aid application is 
turned down in Finland, an appeal may be made to a court and the applicant is sent 
instructions on how to appeal.

As regards any decision of the Spanish authorities rejecting the petitioner’s application for 
legal aid, it has to be taken into account that the Directive applies only to cross-border cases. 
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There is no Union legislation on legal aid in national cases. These situations fall under 
Member States’ competence. Thus, there is no EU law framework to examine legal aid 
decisions of the Spanish authorities in the petitioner’s case.


