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NOTICE TO MEMBERS

Subject: Petition 1708/2008 by Brigitte Dahlbender (German) for ‘Bund für Umwelt 
und Naturschutz Deutschland’, and some 97 co-signatories, on failure to take 
account of EU law on air quality in German environmental legislation

1. Summary of petition

The petitioner refers to the unsatisfactory air-quality situation in Karlsruhe, where the 
responsible authorities have granted a licence for the construction of a coal-fired power 
station. The petitioner points out that the air-quality situation in Karlsruhe is already 
extremely critical, and she feels that the licence is in breach of the spirit and the letter of 
Council Directive 1999/30/EC relating to limit values for sulphur dioxide, nitrogen dioxide 
and oxides of nitrogen, particulate matter and lead in ambient air and Directive 2008/50/EC of 
the European Parliament and of the Council on ambient air quality and cleaner air for Europe. 
The petitioner emphasises that the licence has been granted on the basis of current German 
environmental rules, and she therefore asks the European Parliament to check whether the 
rules contained in the above-mentioned directives have been correctly implemented in 
German legislation.

2. Admissibility

Declared admissible on 27 March 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 1 September 2009.

The Commission's comments on the petition

Directive 1999/30/EC sets ambient air quality limit values for five pollutants. Those limit 
values have been confirmed in Directive 2008/50/EC which will replace Directive 
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1999/30/EC from June 2010. Member States must, pursuant to Directive 1999/30/EC, ensure 
that limit values are complied with throughout the territory. Ambient air quality is measured 
by the competent authorities at several places in Karlsruhe and its vicinity. The authorities 
also inform the public, through provisional up-to-date information on air quality as well as 
through the publication of the annual reports with validated data. The annual reports are 
subsequently reported to the Commission which then assesses compliance with the standards 
set in EU legislation. 

For the zone DEZCXX0005A (Ballungsraum Karlsruhe), in which the power station is 
situated, no exceedances of the limit values for particulate matter (PM10), sulphur dioxide 
(SO2), or lead were reported in 2007. The assessment for 2007 showed, however, that the 
limit values plus margin of tolerance were exceeded for nitrogen dioxide (NO2). The limit 
values for NO2 will only become applicable from 1 January 2010, but an exceedance of the 
margin of tolerance prior to that date triggers an obligation to take measures to ensure that 
compliance can be met by the attainment date in 2010. The Commission notes that an air 
quality plan was adopted for the zone concerned in 2006. 

Pursuant to Directive 2008/50/EC, Member States have a possibility to notify a postponement 
of the limit values for NO2 until 2015 at the latest, if it is clear that compliance cannot be 
achieved and provided that the conditions set out in Article 22 of Directive 2008/50/EC are 
satisfied. The Member State has inter alia to demonstrate that efforts were made to reach 
compliance by the original deadline in 2010. 

Under Directive 1999/30/EC and its successor 2008/50/EC, national authorities are competent 
for ensuring that measures are taken to maintain concentration levels below the limit values. It 
is, therefore, to be expected that an increase in emissions due to the construction and 
operation of a new power station that might compromise compliance with the limit values is 
duly compensated by relevant pollution abatement action. Spatial development also falls 
within the competence of the Member States and it should be noted that air quality legislation 
does not provide for the licensing of power stations or other industrial installations. 

Council Directive 85/337/EEC1 on the assessment of the effects of certain public and private 
projects on the environment (known as the Environmental Impact Assessment or “EIA 
Directive”) requires that the development and construction of certain installations, such as a 
power station, shall be subject to an environmental impact assessment. When an EIA is 
carried out, the likely environmental effects of the project must be identified and assessed, 
and measures to avoid, reduce and, if possible, remedy significant adverse effects must be 
proposed. During the EIA procedure, the public must be consulted and the final decision to 
grant or refuse development consent must take account of the results of the EIA and of the 
public consultation. It appears from the petition that an impact assessment has been prepared 
and that the public has been consulted in accordance with the provisions of Directive 
85/337/EC. Therefore, no infringement under that directive can be seen at that stage, unless 
further information is provided by the petitioner.  

The operation of new large combustion plants above the rated thermal input of 50 MW is also 
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subject to Directive 2008/1/EC1 concerning integrated pollution prevention and control (IPPC 
Directive) and Directive 2001/80/EC2 on the limitation of emissions of certain pollutants into 
the air from large combustion plants (LCP Directive). The installation is required to have an 
integrated permit issued in accordance with the provisions of the IPPC Directive and to 
comply with the emission limits set by the LCP Directive.

The IPPC and LCP Directives do not provide for emission limits to be set for CO2 emissions 
as the power plant, once in operation, will be included in the EU emissions trading scheme 
(EU ETS) under Directive 2003/87/EC3. Under the EU ETS, it will have to monitor and 
report its CO2 emissions and surrender emissions allowances to cover those emissions. If the 
power plant needs more allowances than it received for free in accordance with the directive, 
it will have to buy the surplus of allowances through auctioning or on the carbon market. 

Conclusions 

Based on the information available, the Commission cannot identify any breach of EU air 
quality legislation. Although the new power plant might introduce an additional pollution load 
which could have adverse effects on human health and the environment, it is for the national 
authorities to assess any potential adverse impacts and to introduce adequate abatement 
measures. 

The Commission will continue to monitor the implementation of EU air quality legislation in 
the area. This applies in particular to the anticipated exceedance of the NO2 limit values in 
2010 in the Karlsruhe agglomeration. 

Based on the information available, the Commission cannot identify a breach of the EIA or 
IPPC/LCP Directives. However, if the petitioner provides the Parliament with any additional 
evidence of a breach, the Commission could investigate further.  

4. Commission reply, received on 11 May 2010.

The Commission received further information concerning this petition earlier in the year.  The 
Commission examined this documentation but was still unable to establish any breach of EU 
environmental law.
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