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NOTICE TO MEMBERS

Subject: Petition 1141/2009 by A.K. (Polish) on the Polish authorities’ lack of 
enforcement of Directive 97/9/EC of the European Parliament and of the 
Council on investor-compensation schemes

1. Summary of petition

The petitioner claims that the Polish authorities have not correctly implemented the above 
directive within Polish legislation, and in this connection, he specifically refers to Article 13 
of the directive, which states that ‘Member States shall ensure that an investor’s right to 
compensation may be the subject of an action by the investor against the compensation 
scheme.’ The petitioner notes that this circumstance has had serious consequences for those 
Polish investors who were victims of the bankrupt companies WGI DM and WGI Consulting. 
Consequently, the petitioner is calling on the European Parliament to intervene with a view to 
ensuring that the Polish authorities responsible respect this area of applicable EU legislation, 
and that the investors affected receive compensation commensurate with their losses.

2. Admissibility

Declared admissible on 22 November 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 11 May 2010.

The petitioner formulates the following complaints :

- he considers that Article 13 of the Investor Compensation Scheme Directive 1997/9/EC
(ICSD) was not transposed because there is no right in Poland to appeal the decision of the 
compensation scheme to a special court; 
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- he argues that Article 12 of ICSD has been infringed because the compensation scheme has 
priority over the investors in the insolvency procedure. 

- he believes that Article 9 of ICSD was infringed because of the duration of the work 
undertaken by the trustee. This delay would, according to the petitioner, also infringe Article 
47 of the EU's Charter of Fundamental Rights, and Articles 2 and 4 of ICSD. 

- he claims that articles 9 and 10 of ICSD were infringed because the investment firm at stake, 
WGI DM, has not provided investors with the relevant information. 

On 10 December 2007, the petitioner contacted the Commission following the insolvency of 
the investment firm WGI Dom Maklerski SA of which he was a client. He complained about 
the failure of the Polish investor compensation scheme to ensure coverage mandated by the 
Investor Compensation Scheme Directive 1997/9/EC (ICSD).  An infringement file was 
opened by the Commission.

Several complaints were received by the Commission on the same issue. On 23 January 2008, 
the Commission sent a letter to the Polish Permanent Representation to request more 
information on this issue. Following the reply of the Polish authorities of 3 March 2008 and 
further contacts with the Polish Authorities, the Commission decided to close the 
infringement and informed the complainant thereof by letter of 30 April 2008.

The petitioner/complainant sent the Commission additional information on 30 May 2008. 
However, due to a lack of new elements, the Commission confirmed closure of the 
infringement on 26 June 2008 and informed the complainant by letter of 3 September 2008.

Several exchanges of correspondence with the complainant followed thereafter. By letter of 
10 September 2008, the complainant requested access to the documents relating to his file. He 
received a reply on 8 October 2008. To his subsequent letters of 15 October 2008 and 11 
December 2008, the Commission replied by letters of 12 November 2008 and 2 February 
2009 respectively. The letter of 2 February 2009 informed the complainant of the decision of 
the Commission to stop correspondence on the same matter according to section 4 of the code 
of good administrative behaviour adopted on 13 September 2000 and published on the OJCE 
L. 267 20.10.20001. In this letter, the Commission referred specifically to one of the topics 
addressed by the complainant, namely the implementation of Article 13 requiring Member 
States to ensure that an investor's right to compensation may be subject of an action by the 
investor against the compensation scheme. The Commission explained that "article 13 of 
ICSD was transposed in Article 140 §7 of the Act on Trading in Financial Instruments of 29 
July 2005. Furthermore, complaints can always be referred to the competent authority and 
actions can be introduced before of the courts."

Following a new letter by the complainant of 28 July 2009, the Commission sent a second 
letter on 19 October 2009 explaining that it considers the matter closed.  A reply to this letter 
was received from the complainant on 23 October 2009.

Following the petition addressed to the European Parliament by the complainant on 6 August 

                                               
1 http://ec.europa.eu/civil_society/code/index_en.htm
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2009, the Commission sent a new letter to the Polish Permanent Representation on 23 
December 2009, enquiring specifically about article 13 of ICSD. The reply was received on 
10 February 2010. In this reply, the Polish authorities explain that legal remedies for appeal 
are available to investors both in bankruptcy proceedings and through civil claims. 
Concerning the bankruptcy proceedings, remedies are available under article 256 (1) of the 
Bankruptcy Act which allows investors to bring claims before the judge-commissioner. 
Concerning the civil claim, the Polish authorities have informed the Commission that 
remedies are available both for investors whose name is not mentioned on the register of 
investors, and also for investors who are not satisfied with the amount of the compensation. 

On the alleged non transposition of Article 13 of ICSD

The Commission have not found proof of improper implementation by Poland of article 13 of 
ICSD. They informed the complainant already by letter of 2 February 2009 that article 13 of 
ICSD has been transposed in Poland by article 140 §7 of the Act on Trading in Financial 
Instruments of 29 July 2005, which continues to be in force in Poland. This assessment by the 
Commission had been confirmed at informal discussion with the Polish authorities and was 
also confirmed in writing in the formal reply by the Ministry of Finance, of 10 February 2010. 
In this letter of 10 February 2010, the Polish authorities explain that the possibilities for 
appeal are two-folded. On the one hand, an appeal exists based on the bankruptcy proceedings 
before the judge-commissioner based on article 252 (1) of the Polish Bankruptcy Act. On the 
other hand, an appeal exists via civil claims based on articles 140 §6 and 140 §7 of the Act on 
Trading in Financial Instruments of 29 July 2005.

The plaintiff refers to a judicial decision of 26 February 2008 which did not concern him 
directly and has to be assessed in its entirety on the basis of facts at hand. This decision refers 
to the bankruptcy proceedings and does not prevent the possibility of a civil claim being 
brought by an investor who is either not mentioned on the register established by the 
insolvency administrator, or is not happy with the amount of the compensation granted. 
Furthermore, it must be noted that in his petition to the European Parliament, the petitioner 
implicitly accepts the existence of a civil remedy. Indeed, he argued that "it is impossible that 
a complaint against [the compensation scheme] KDPW with an ordinary court is the same as 
an action against the compensation scheme within the meaning of Article 13 of Directive 
97/9/EC." The Commission does not agree with this argument since article 13 of the ICSD is 
a very general provision requiring the existence of a possibility for an appeal by the investor 
against the compensation scheme. As such, contrary to what the complainant claimed in the 
petition, article 13 ICSD leaves the Member States the right to choose the way this appeal is 
made according to the national insolvency and judicial procedures.

On the alleged incorrect transposition of article 12 of ICSD

As communicated to the complainant by letter of 8 October 2008, article 12 of Directive 
97/9/EC establishes the subrogation rights of the compensation scheme in the insolvency 
procedure. It does however not interfere with the organisation of the insolvency procedure 
which is left to the Member States (Recital 8 of Directive 1997/9/EC). The question of 
priority for reimbursement during an insolvency procedure is a question falling under national 
law. 
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On the alleged incorrect transposition of article 9 of ICSD

Article 9 (1) of ICSD imposes that investors be paid out "as soon as possible" and in any even 
within three month after the eligibility and the amount of the claim have been established (art. 
9 (2) ICSD). This provision does not impose however any delay for the establishment of this 
data by the insolvency administrator. This issue is left to the national insolvency procedure.  

Concerning the alleged infringement of articles 2 and 4 of ICSD as well as of Article 47 of the 
EU's Charter of Fundamental Rights as an indirect effect of the delay for compensation, the 
petitioner does not present any legal evidence for such a breach. 

On the alleged infringement of articles 9 and 10 of ICSD

The concrete application to a specific case of the provisions transposing articles 9 and 10 of 
ICSD and requiring that certain information be provided to the client is of the competence of 
national supervisory authorities and of national courts. 

Conclusions

No proof of incorrect transposition or of a consistent bad practice in Poland in relation to 
ISCD could be established on the basis of the petition. 

Moreover, the Commission has launched a consultation in February 2009 on the review of 
ICSD. Based on the results of this consultation, the review will probably address issues linked 
to the delay for compensation. 


