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Subject: Petition 1211/2009 by Leond Brevdo (German) on double taxation between
Germany and France

Petition 1439/2009 by Bernhard Frey (German), on unfair tax treatment of cross-
border workers between France and Germany

Petition 1610/2009 by Agostino Consigliere (Italian), on double taxation between 
Italy and France

1. Summary of petition 1211/2009

This German petitioner is professor at a French university but resides in Germany. The 
German authorities are of the opinion that he should pay income tax in Germany, whereas the 
French authorities agree with his interpretation of the Franco-German double taxation 
agreement, i.e. that he should pay income tax arising from employment in the public sector in 
France.

Summary of petition 1439/2009

The petitioner is German, lives in France and works in Germany. Until recently his employer 
was located within a 30km band from the French border which meant that he qualified as a 
cross-border worker and paid taxes in France. His new German employer is located outside 
the 30km band which means that he is now taxed in Germany, although he continues to 
commute to his home in France. He considers this situation arbitrary and unfair.
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Summary of petition 1610/2009

The petitioner is retired and resident in France. The Italian tax authorities continue to tax is 
his pension, although - he alleges - the double taxation agreement between the two countries 
foresees that income tax should be levied in the country of residence.

2. Admissibility

Petition 1211/2009 declared admissible on 4 December 2009. Petition 1439/2009 declared 
admissible on 14 January 2010. Petition 1610/2009 declared admissible on 19 February 2010.  
Information requested from Commission under Rule 202(6).

3. Commission reply, received on 11 May 2010.

General comments on the petitions

At the present stage of EU law, direct taxation falls essentially within the competence of the 
EU Member States. However, in the exercise of their taxation rights, Member States must 
respect their obligations under the Treaty on the functioning of the EU. Consequently, 
Member States are not allowed to discriminate on the basis of nationality or to apply 
unjustified restrictions to the exercise of the freedoms guaranteed by EU law. Within these 
limits, each Member State is in principle free to decide its own rules on direct taxation.

Whilst abolition of double taxation within the European Union remains one of the objectives 
for a smooth functioning of the Internal Market, the law of the Union, in its current state, does 
not lay down any general criteria for the attribution of areas of competence between the 
Member States in relation to the elimination of double taxation within the European Union.

As the Court of Justice of the EU has pointed out: "Taxes on personal income are a matter for 
the Member States to determine, subject to respect for their obligations under the EU treaties 
and in particular to the avoidance of any discrimination on grounds of nationality."1

EU Member States currently relieve international double taxation on income and capital via 
domestic measures or by Double Tax Conventions (DTCs), which usually follow the OECD 
Model Convention. 

However, the network of DTCs between EU Member States is not fully complete.
As the Court has pointed out, Member States are at liberty, in the framework of those DTCs,
to determine the connecting factors for the purposes of allocating powers of taxation.2
According to the Court the disadvantages which could arise from the parallel exercise of tax 
competences by different Member States do not, in principle, constitute restrictions prohibited 
by the EC Treaty.3

Furthermore, the interpretation of the provisions of a tax treaty is a matter for contracting 

                                               
1 Case 324/2000 Lankhorst-Hohorst GmbH v Finanzamt Steinfurt [2002] ECR I-11779, para 26.
2 Case C-307/97, Saint-Gobain ZN, paragraph 57; C-376/03, D. v Inspecteur van de Belastingdienst, 
paragraph 52.
3 C-513/04, Kerckhaert and Morres, paragraphs 19, 20 and 24 and C-194/06, Orange European Smallcap Fund.
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Member States, since that question does not fall within the scope of Community law.1

The 2001 Commission staff working paper on Company Taxation in the Internal Market2

suggested that there are a significant number of issues of double taxation which are not being 
properly addressed either by the DTCs in place between Member States or by unilateral tax 
relief provisions. The Commission is currently considering the need for action in several areas 
related to cross-border double taxation. At present, the position is as follows:

 The Commission launched on 27 April an online public consultation on double 
taxation problems in the Internal Market in order to obtain data on instances of double 
taxation within the Internal Market.

 It is considering a Communication which could summarise the difficulties and 
problems that EU citizens currently encounter when operating across borders and 
describe what measures are already being taken or could be taken to combat these 
problems.

 It is considering whether there is a need for action to address problems of double 
inheritance taxes.

 It is looking at withholding taxes on dividends and interest in cross-border situations 
and whether these present problems for cross-border investors.

 It is looking at the evidence of problems of double taxation of income and capital and 
considering possible solutions.

Observations on Petition 1211/2009
The interpretation of tax conventions remains the responsibility of the EU Member States who 
have signed them.
According to Article 25 of the French-German Double Tax Convention (DTC), a taxpayer 
who proves that he has suffered double taxation may apply to his State of residence to request 
that the relevant tax authorities agree on rectifying the occurrence of double taxation.

Where the competent authorities fail to reach an agreement within 24 months from the day the 
taxpayer has presented his case, they may agree to invoke an arbitration commission.

In the light of the above, the Commission would suggest that the petitioner be invited to 
contact the competent authority of Germany under Article 25 of the DTC between France and 
Germany to explain his situation.

Observations on Petition 1439/2009
Under current Community law, the Member States are competent to determine the criteria for 
allocating the powers of taxation between themselves, provided they respect their obligations 
under the EC Treaty.

                                               
1 Case C-298/05, Columbus Containers, paragraph 47.
2 SEC (2001) 1681 - http://ec.europa.eu/taxation_customs/resources/documents/company_tax_study_en.pdf
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The Court of Justice has already stated in a similar case1 that there is no infringement of EU 
law.

Against this background, the Commission is of the opinion that there is no infringement of 
EU law.

Observations on Petition 1610/2009

The EU Member States hold the exclusive competence to determine the criteria for allocating 
taxing powers between themselves.

In that sense, it is generally a matter for national courts rather than for the EU institutions to 
interpret DTCs for the purpose of determining the respective taxing rights of the States 
concerned in disputes between taxpayers and national administrations.
In connection with the legal status of the OECD Model, OECD Member Countries are not 
under any legal obligation to follow the rules of the OECD Model. The Model is only a 
recommendation and is not legally binding on these countries.

As a matter of clarification, the Commentary to the OECD Model explicitly refers to the 
possibility of OECD Member Countries to agree that pensions and other payments made 
under the social security legislation of a Contracting State may be taxed in that State, as Italy 
is doing in the case of the petitioner. In fact, many EU Member States have made use of this 
option when negotiating their Double Tax Conventions.
Against this background, the Commission is of the opinion that there is no infringement of 
EU law.

                                               
1 Case C-336/96, Gilly, cit.


