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NOTICE TO MEMBERS

Subject: Petition 1335/2009 by Raffaele Mancuso (Italian), on alleged discrimination 
between public and private sector staff 

1. Summary of petition

The petitioner indicates that, while public sector staff in Italy may under certain 
circumstances be entitled to a special leave for academic study purposes while retaining their 
salaries, pension entitlements and seniority, the same does not apply in the private sector. He 
regards this as discrimination between public and private sector employees and hence an 
infringement of existing legislation, including Article 142 of the EC Treaty.

2. Admissibility

Declared admissible on 22 December 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 11 May 2010.

At the European level Directive 2003/88/EC provides for minimum safety and health 
requirements for the organisation of working time. The Directive applies both to workers in 
the public sector and in the private sector. It regulates, among others, certain aspects
concerning annual leave. In accordance with Article 7 of the Directive Member States shall 
take the measures necessary to ensure that every worker is entitled to paid annual leave of at
least four weeks in accordance with the conditions for entitlement to, and granting of, such 
leave laid down by national legislation and/or practice. The Directive further states that the 
minimum period of paid annual leave may not be replaced by an allowance in lieu, except 
where the employment relationship is terminated.
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The important judgment of the Court of Justice in BECTU, in 2001, clarified the significance 
and objectives of the right to paid annual leave. The Court held that "the entitlement of every 
worker to paid annual leave must be regarded as a particularly important principle of 
Community social law from which there can be no derogations and whose implementation by 
the competent national authorities must be confined within the limits expressly laid down by 
Directive 93/104".1

Italy has transposed the right to paid annual leave under the Working Time Directive by
Legislative Decree 66/2003, which provides at Article 10 that every worker has a right to 
annual paid leave of not less than four weeks. This Legislative Decree applies both to the 
public sector and to the private sector. The rules to which the petition relate do not affect this 
provision. 

Special leave for academic study purposes, such as that described in the petition is therefore 
additional to the rights required by Article 10, and cannot be regarded as falling within the 
scope of the Directive 2003/88/EC. Consequently, the Directive does not oppose such a leave 
to be set by the Member States.  

Under the EC legal framework, unlawful reasons for discrimination can be based notably on 
sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation. The 
petitioner did not show the existence of such unlawful grounds being applied in the 
petitioner's situation. It must be pointed out that differences in working conditions between 
the public and the private sector cannot be confused with the unlawful grounds stated above.

Conclusions
It does not appear from the available information that the contested national measure is 
contrary to the requirements of the Working Time Directive or that it can be challenged on the 
basis of legitimate grounds on which anti-discrimination action can be taken. In the 
Commission's view, this petition relates to matters which are outside the scope of Community 
law and fall within the competence of the national authorities. 

                                               
1 BECTU (Case C-173/99), para 43.


