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NOTICE TO MEMBERS

Subject: Petition 1494/2009 by Mr Ermando Mennella (Italian) on behalf of ‘Federalberghi 
Isole Minori’ concerning ferry connections between the Italian mainland and 
islands

1. Summary of petition

The petitioner expresses concern regarding the quality and frequency of transport services 
between the Italian mainland and islands, indicating that they are to be privatised under 
European legislation. He also expresses the fear that supply problems on the islands will 
adversely affect tourism, referring in this connection to Article 158 of the Treaty, which states 
that one of the objectives of the Community is to reduce disparities between the levels of 
development of the various regions and the backwardness of the least favoured regions or 
islands. For the sake of individual residents and businesses on the islands, he is seeking 
guarantees for reliable and efficient communications meeting the needs and wishes of those 
concerned, an end to the provision of only minimal services which fail to meet the needs of 
residents and tourists, and measures by the Commission to enforce the relevant provisions of 
the Treaty.

2. Admissibility

Declared admissible on 25 January 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply , received on 11 May 2010.

The petition

In 1991 the Italian Government concluded public service contracts with the public corporation 
Tirrenia di Navigazione to provide a service to Sardinia and Sicily, and with Tirrenia’s 
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regional subsidiaries to provide a service to the small Sardinian, Sicilian, Tuscan, Lazian, 
Campanian and Puglian islands. These contracts expired on 31 December 2008 but were 
extended through a series of legislative measures.

Article 4 of Regulation (EEC) No 3577/921, which has applied since 1 January 1993, laid 
down that existing public service contracts on the date of its entry into force could remain in 
force up to the expiry date of the relevant contract. However, with regard to contracts to be 
concluded after that date, the Regulation stipulates that whenever a Member State concludes 
public service contracts or imposes public service obligations, it shall do so on a non-
discriminatory basis in respect of all Community shipowners.

Following numerous complaints about the extension of these contracts beyond their expiry 
date, the Commission commenced infringement proceedings (recorded under No 2007/4609) 
against the Italian Republic.

During these proceedings, the Italian Government expressed the wish to organise invitations 
to tender aimed at simultaneously selecting public service operators – as required by 
Regulation (EEC) No 3577/92 – and privatising Tirrenia and its regional subsidiaries.

In this context, the petitioner calls for public transport from/to/between the small Italian 
islands (currently provided by Tirrenia group subsidiaries and by competing companies in 
certain cases) to continue to be provided, for Tirrenia’s regional subsidiaries not to be 
privatised but to be restructured instead, for the public service to be extended to certain routes 
and improved, for VAT on maritime transport to be reduced and, finally, for the Commission 
to allow the renewal, without the need for invitations to tender, of existing public service 
contracts with Tirrenia group subsidiaries, in derogation from Regulation (EEC) No 3577/92.
In the petitioner’s opinion, this derogation is permitted by the Treaty.

Commission observations

Firstly, it should be noted that Article 174 of the FEU Treaty2 (ex-Article 158 of the EC 
Treaty, cited by the petitioner as Article 158 of the Treaty of Amsterdam) does not contain 
any provision that may be interpreted as a derogation from Article 4 of Regulation (EEC) 
No 3577/92.

It is true that European Union law, be it the FEU Treaty or secondary legislation, fully 
recognises the need for Member States to ensure the territorial, economic and social cohesion 
of their islands. In particular, Regulation (EEC) No 3577/92 on maritime cabotage allows 
Member States to conclude public service contracts and/or impose public service obligations 
in order to provide a service to their islands, at the level that seems appropriate to them. The 
only constraint imposed by the Regulation is that these contracts should be concluded without 
discrimination between Community shipowners, which is clearly essential for achieving a 
single market in maritime transport.

                                               
1 Council Regulation (EEC) No 3577/92 of 7 December 1992 applying the principle of freedom to provide 
services to maritime transport within Member States (maritime cabotage) (OJ L 364, 12.12.1992, pp. 7-10).
2 Treaty on the Functioning of the European Union.
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To ensure that the principle of non-discrimination is respected, Member States must choose 
the public service operator following a transparent and verifiable competition involving all 
Community shipowners interested in providing the service in question.

In the event of market failures, authorities have very wide discretion to assess the need to 
impose public service obligations or conclude public service contracts. For example, in the 
case of those routes mentioned by the petitioner, which are not profitable in winter and for 
which compensation may prove necessary, the competent authorities may conclude public 
service contracts awarded to the most efficient operators following invitations to tender, i.e. to 
those who will provide the highest level of service in terms of the allotted funds.

With particular regard to the Tirrenia group, the Italian Government wanted to combine the 
privatisation of this group with the conclusion of public service contracts in order to reduce 
the social risks linked to such an operation. As a result, the invitations to tender for the award 
of public service contracts may require the successful bidder to take over the vessels and/or 
staff of the privatised companies that currently provide the service, using different methods 
for each region. This approach does not seem, a priori, to be contrary to European Union law, 
all the more so as this operation is exceptional and unique. However, it should be stressed that 
the exact conditions of this privatisation have not yet been examined or a fortiori approved by 
the Commission with regard to all the applicable rules.

Finally, it must be underlined that Member States are free to organise maritime public 
transport using what are, in their opinion, the best methods where market failures exist, 
provided of course that they comply with European Union law. Provided that Member States 
comply in this respect with the applicable rules, the Commission does not have the 
competence to intervene with regard to the organisational methods chosen by the Member 
States (selection of routes served, frequency, capacity or quality of the transport, management 
of entities in charge of the service, private or public ownership of these entities, etc.) Nor can 
it intervene in those areas that come under the statutory and organisational competence of 
national, regional or local authorities.

Conclusion

Most of the actions requested by the petitioner, in particular with regard to the organisation 
and level of public service, fall within the competence of the Italian authorities.

The action that is also requested, albeit less explicitly, in terms of exempting the small Italian 
islands from the application of Regulation (EEC) No 3577/92 cannot be favourably pursued 
as no derogation exists in this sense. Furthermore, the requirement for competition between 
operators imposed by this Regulation can only improve connections with the islands and/or 
the effective use of the funds allotted to these connections.

That being the case, in accordance with Community law, the Member State retains every right 
to guarantee territorial cohesion.


