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NOTICE TO MEMBERS

Subject: Petition 1863/2009 by Udo Zucker (German), on the Portuguese authorities’ 
alleged misinterpretation of the provisions of Council Directive 2003/48/EC on 
taxation of savings income in the form of interest payments 

1. Summary of petition

The petitioner, who is resident in Portugal, has savings income in the form of interest 
payments from Germany. He claims that the Portuguese tax authorities misinterpret his 
German tax return and the provisions of the above directive, and in particular Article 6 of the 
directive, ‘Definition of interest payment’, paragraph 2 of which states that when a paying 
agent has no information concerning the proportion of the income which derives from interest 
payments, the total amount of the income shall be considered an interest payment. The 
Portuguese authorities regard all earnings pursuant to paragraph 1 of Article 6 of the 
Directive, and all proceeds pursuant to Article 6, paragraph 2 of the directive as taxable, 
which results in huge tax demands with retroactive force. The petitioner therefore calls on the 
European Parliament to ensure that this matter, which in his view constitutes a violation of 
EU principles on freedom of movement for individuals and financial products, is resolved. 

2. Admissibility

Declared admissible on 25 March 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 11 May 2010.

‘The ultimate aim of the Directive on taxation of savings income in the form of interest 
payments (Council Directive 2003/48/EC of 3 June 2003, hereafter the Directive) is to enable 
savings income in the form of interest payments made in one Member State to beneficial 
owners who are individuals resident in another Member State to be made subject to effective 
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taxation in accordance with the laws of the latter Member State (Recital 8 of the Directive). 
The Directive is one of the instruments put in place to better combat tax evasion and to prevent 
distortions of capital movements, while respecting the free movement of capital guaranteed by 
the Treaty on the functioning of the European Union.

The aim of the Directive is achieved through the exchange of information in respect of 
interest payments between Member States' tax authorities. The Directive provides that in 
certain circumstances (article 6, 2° of the Directive), when a paying agent has no information 
concerning the proportion of the income which derives from interest payments, the total 
amount of the income shall be considered as an interest payment and communicated to the 
Member State of residence of the beneficial owner.

The Directive does not interfere with Member States' taxing rights (nature of the income, 
whether the income is taxed and, if so, at what rate), or their domestic procedures (need for a 
declaration of income by the taxpayer, deadlines etc.). In other words the taxpayer is required 
to comply with the internal procedures in his Member State of residence and where 
appropriate pay tax when domestic law provides for it. The information received from other 
Member States is used by the tax administration only to ensure that the taxpayer complies 
with his domestic tax obligations.

As a result, the petitioner should clarify his fiscal situation and in particular the nature of the 
income received from Germany with the tax administration of his Member state of residence 
(Portugal). An infringement of Community law may only arise if the German source income 
is treated less favourably than similar income earned in Portugal. However, such a difference 
in treatment is not apparent from the facts presented by the petitioner.


