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Subject: Petition 1841/2008 by A. K. (German), on the working hours of German officials

1. Summary of petition

The petitioner states that the transposition into German law of Directive 2003/88/EC 
concerning certain aspects of the organisation of working time disadvantages officials who 
have to travel long distances to their work. The petitioner is a police officer and was 
transferred in 1998, as the result of a restructuring exercise, to a posting some 200 km from 
his home. Under the current working time scheme, his duty periods could be arranged so that 
he had enough time to travel. This is no longer possible under the new arrangements, leading 
to a great physical and mental strain. The old scheme was broadly-based and was in the 
interests of the police while also meeting the social needs of police officers. Moving house is 
not an option for the petitioner for financial and social reasons, because of the reorganisation 
it would entail and because of his age. He claims that exemptions to the directive are possible, 
but that these were not taken up. He asks for clarification. 

2. Admissibility

Declared admissible on 9 April 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 11 May 2010.

The petitioner is a federal police officer who complains about a 2006 change in German 
national law regarding working time of federal civil servants (Verordnung über die 
Arbeitszeit der Beamtinnen und Beamten des Bundes - AZV) introduced as a result of the 
transposition of the Working Time Directive (Directive 2003/88/EC). The petitioner 
maintains that the new arrangements for rest periods, provided for in the AZV, have 
detrimental effect on police officers who are working shifts and are long-distance commuters.
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The petitioner indicates that before this change, he and his colleagues worked a series of 
consecutive shifts (late/early/night) interspersed with daily rest breaks of 8 hours, but then 
followed by a long rest break of at least 48 hours which could be used for travelling home. 
The petitioner says that this shift pattern generally suited the workers concerned, satisfied the 
service requirements of the police force and was beneficial for the social needs of employees 
and family life. Nowadays, the AZV requires a minimum daily rest period of 11 hours for 
each 24-hour period, which, according to the petitioner, makes it impossible to commute and 
leads to a great physical and mental strain. 

The petitioner claims that although certain exceptions are possible to the provisions of the 
Directive, they are not used. The petition committee of the German Bundestag, which referred 
the petition to the European Parliament, maintains, that the AZV, following Article 17(3)(c) 
of the Directive, provides for a possibility to make derogations from an 11-hour rest period in 
case of activities involving the need for continuity of service or production. The committee 
admits, however, that it is not geared to the special interests of long-distance commuters who 
are working shifts. 

The petition committee of the German Bundestag claims that the Directive does not provide 
for other exceptions which could be suitable for the police officers concerned and therefore no 
action at national level is possible. Instead, according to the committee, in order to solve the 
problem, a remedy at the European level needs to be provided.

The Commission has already had the opportunity to communicate its observations regarding 
similar issues, which were raised in petition 667/2006.

- The requirements

The Working Time Directive lays down, in the interests of health and safety of workers, 
minimum daily and weekly rest periods. Under Article 3, Member States shall take the 
necessary measures to ensure that every worker is entitled to a minimum daily rest period of 
11 consecutive hours in each 24-hour period. Under Article 5, Member States shall also 
ensure that every worker is entitled to a minimum uninterrupted weekly rest period of 24 
hours, as well as the 11 hours' daily rest. (Article 5 also provides that where objective, 
technical or work organisation reasons so justify, a minimum weekly rest period of only 24 
hours (without the additional 11 hours mentioned above) may be applied. 

The Directive also applies particular rules to night workers (including workers who are likely 
during night time to work a certain proportion of their annual working time, as defined 
through national legislation or collective agreement). Under Article 8, Member States must 
take the necessary measures to ensure that normal hours of work for night workers do not 
exceed an average of eight hours in any 24 hour period.  

- The provisions for derogation 

However, the Directive also provides for different forms of flexibility about the requirements 
set out above. 

For example, derogations may be made from Articles 3, 5 and 8: 
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- where the worker's place of work and place of residence are distant from each other - Art. 
17.3(a)

- in the case of security and surveillance activities requiring a permanent presence in order to 
guard property and persons - Art. 17.3(b)

- in the case of activities involving the need for continuity of service - Art. 17.3(c). 

Derogations may also be made from Articles 3 and 5: 

- in the case of shift work activities, where the worker cannot take daily and/or weekly rest 
breaks between the end of one shift and the start of the next - Art. 17.4.(a).

-  The conditions for derogation 

All of the above possibilities of derogation are subject under Article 17.2 to a requirement of 
compensatory rest. This means that where a worker misses all or part of a minimum daily or 
weekly rest break under any of these derogations, he or she must be afforded equivalent 
periods of compensatory rest (save in exceptional cases where compensatory rest is not 
objectively possible.) 

The Court of Justice held in Jaeger (Case C-151/02), that equivalent compensatory rest under 
the Directive must be accorded at times immediately following the corresponding periods 
worked. Thus, where (for example) a worker takes only an 8-hour daily rest under one of the 
derogations, the balance of the required minimum 11-hour rest should be taken within the 
following 24 hours.   

It should be mentioned that in 2004 the Commission made a legislative proposal1 to amend 
the Working Time Directive by making a set of balanced changes to the existing rules. One 
element of this proposal was that compensatory rest would not have to be taken in the 
immediately following period, but could be afforded 'within a reasonable period' to be 
determined by national legislation, collective agreement or agreement between the social 
partners. However, in April 2009, the Council and the Parliament concluded that they could 
not reach agreement on the proposal, despite two readings and a conciliation process. This has 
the effect that the proposal falls and therefore the interpretation provided by the Court of 
Justice in Jaeger still applies. 

- The discretion of Member States 

Of course, the fact that a Directive provides possibilities of derogation does not mean that 
Member States are obliged to use any or all of those derogations. This is a matter which falls 
within the competence of the national authorities. 

Conclusions

It does not appear from the available information that the contested national measure is 
contrary to Community law. 
                                               
1 Original proposal COM (2004) 607; revised proposal after opinion of European Parliament, COM (2005) 246.
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It is certainly possible under the Working Time Directive to provide for flexibility regarding 
both the timing of minimum daily rest breaks and the length of daily rest breaks for night 
workers; for example, where workers live far away from their place of employment. 

However, the fact that a Directive provides possibilities of derogation does not mean that a 
Member State is obliged to use all or any of those derogations. Provided that the minimum 
legal requirements of the Directive are effectively achieved, it falls within the competence of 
the national authorities to decide exactly how a Directive should be transposed in practice. 
The Commission has frequently emphasised the importance which it attaches to reconciliation 
of work and family life, but the Working Time Directive does not contain any legal 
requirements in this regard. 

This petition relates to matters which fall within the competence of the national authorities.


