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the German Youth Welfare Department (Jugendamt) and the German 
family authorities' discrimination against foreign nationals

1. Summary of petition

The petitioner, who previously lived in Germany with her German spouse and the couple's 
two children, describes the problems she has had with the German Youth Welfare Department 
(Jugendamt) and the German family authorities since she separated in 2006. The petitioner, 
who for employment reasons moved to Milan in 2007, was subsequently, by decision of the 
German legal authorities, deprived of the right of association with her children, who now live 
with their father and no longer have any form of contact with Italian culture and the family in 
Italy. With reference to the working document drawn up by the Committee on Petitions in 
2008 on alleged discriminatory and arbitrary measures taken by the youth welfare authorities 
in certain Member States, in particular the Jugendamt in Germany and the German authorities' 
failure to follow up on the recommendations set out in that report, the petitioner calls on the 
Committee on Petitions to intervene, stressing that this is not only a case of infringements of 
the European Convention on Human Rights but also of numerous fundamental principles of 
the EU.

2. Admissibility

Declared admissible on 19 February 2010. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 24 June 2010.

The petitioner, an Italian national who previously lived in Germany with her German spouse 
and the couple's two children, complains about unlawful treatment from the German 
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authorities since she separated in 2006. 

The petitioner states that during the judicial procedure on separation in early 2007, the 
German Youth Welfare Office intervened as a party to the proceeding. This intervention was 
carried out without the request of the court. The petitioner indicates that the spouses agreed on 
the custody arrangements over their children. 

The petitioner finds the intervention of the German Youth Welfare Office incompatible with 
European law. She also complains that for 18 months she received only minimum 
maintenance allowance, due to the late submission of the full statement of income by her 
husband during the proceedings.

At the beginning of 2008, the petitioner informed the German court that she was offered an 
employment in Italy. For this reason several expert assessments were carried out by the 
German court to establish whether such a move would be in the best interests of the 
petitioner's two sons. The petitioner complains that she was not allowed to submit her 
statement to the experts appointed by the court and her views were not taken into account by 
the experts in preparation of their reports to the court. She claims that as a result she was 
denied the right to a fair trial. The findings of the experts stated that the cultural difference 
between Germany and Italy is too great and that the children did not seem to be integrated in 
Italian culture and their relationship to Italy was not particularly strong. The petitioner 
complains about the lack of evidence supporting these conclusions.

The petitioner claims that during the court proceedings her sons expressed their wish to move 
to Italy. According to the petitioner, the Court decided that their father was incapable of 
taking care of the children and that the children should stay with their mother. The petitioner 
states that the German Court of Appeal ordered that the mother must stay with her children in 
Germany because the mother's right to free movement must take second place to the interests 
of the children.

The petitioner decided not to appeal to the Supreme Court against this decision.  

In September 2008 the petitioner was put on the Interpol's list to prevent her leaving 
Germany. Unaware of this fact, she moved to Italy. A European Arrest Warrant was issued on 
her name.

After her return to Italy, proceedings to obtain the return of the children were started at the 
court in Italy. On 28 November 2008 the tribunal informed the petitioner that the court 
hearing would be held on 2 December 2008. The petitioner complains that she was not 
acquainted with the content of the documents submitted by the German authorities to the 
Italian court. She was given only 3 days to write her statement to the court. She claims that 
the statement made by her lawyer was not in her favour. She complains that the translation of 
the documents used during the proceedings were not accurate. 

On 9 December, the Italian court issued a repatriation order for the two children. 

A mediation proceeding was started. During the proceedings, the lawyers of both parties 
signed an agreement assigning custody over the two children to the mother and stating that the 
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children should stay in Italy. This agreement was transmitted to the Italian court. A few weeks 
later the lawyer of the petitioner's husband informed the tribunal that the mediation procedure 
had failed and that the children had to return to Germany immediately. According to the 
petitioner, following this information the public prosecutor removed the children from school 
and transferred them to their father in Germany. The petitioner was not informed about the 
decisions and acts of Italian authorities. 

The petitioner has currently no access to her children, and contact between her and her 
children has been forbidden by German authorities. The petitioner claims that her record on 
the Interpol list has been changed from preventing her to leave Germany to an order 
preventing her to leave Italy. The restriction order was issued by the German authorities to 
prevent her from coming closer to her children.

In her conclusion the petitioner claims that the German authorities violated articles 6, 13, 8, 
and 14 of the Convention for the Protection of Human Rights and Fundamental Freedoms, her 
right to free movement based on the Treaty on the Functioning of the European Union and 
article 29 of the UN Convention on the Rights of Child.

She asks the Petition Committee of the European Parliament to demand Germany to respect 
the laws and conventions it has acceded and consequently to return her sons to Italy and to 
remedy the discrimination that she has suffered.

The petitioner is inquiring whether the term family and family unity is not wrongly 
interpreted in Germany, as it does not guarantee the right to dual parenting. 

The petitioner claims that in all proceedings related to her children, the German Welfare 
Office was not acting in the best interests of the child, but rather in the interests of the German 
community in matters concerning children.

In an additional document to the petition, the petitioner complains about the involvement of 
German Welfare Office in the court proceedings. 

The petitioner states that the German Welfare Office influences and interferes with the 
decisions of the judiciary to protect German political interests.  It executes the judgments in a 
manner which protects German political interests. It acts as a legal guardian of the German 
parent against the parent who is a foreigner and has a right to appeal on its own initiative 
against the decisions of the courts. The petitioner states that the existence of the German 
Welfare Office is incompatible with the principles of family law in Europe and administrative 
decisions made in German family law are null and void in accordance with European 
regulations and international conventions. 

The petitioner claims that in order to guarantee the respect to its international obligations, the 
German Federal Government should not give administrative or judicial power to German 
Welfare Office. 

The petitioner demands the suspension of the recognition of the decisions of German 
authorities under Regulations 2201/2003 and 4 / 2009. The suspension should remain in effect 
as long as the European courts and international bodies are not assured about the cessation of 
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the alleged unlawful interferences of German Welfare Office in the court proceedings.

Under the Treaty on European Union and the Treaty on the Functioning of the European 
Union, the European Union has no powers to intervene on an issue which does not involve 
European law. In the case described by the petitioner, the German Welfare office has applied 
German family law and not EU law. EU family law relating to children is limited to common 
rules on jurisdiction and the recognition and enforcement of existing judgments in another 
Member State. Regulation (EC) No 2201/20031 (‘the Brussels IIa Regulation’) represents the 
main EU law instrument in this area. Neither the Brussels IIa Regulation nor the German 
implementing legislation attribute to the Jugendamt a particular role in the application of this 
legal instrument. The Commission monitors the correct application of the Brussels IIa 
Regulation in the Member States. If the Jugendamt were to apply the Regulation, the 
Commission would carefully examine that its actions are in conformity with the fundamental 
rights defined in the Treaties and in the Charter of Fundamental Rights of the European Union
in each case brought to its attention.

The petitioner complains about the German court's decision restricting her freedom of 
movement. She also complains about the decision to inscribe her name on the Interpol's list in 
order to prevent her from leaving Italy. The Commission highlights that Article 21(1) of the 
Treaty on the Functioning of the European Union stipulates that every citizen of the Union 
shall have the right to move and reside freely within the territory of the Member States, 
subject to the limitations and conditions laid down in the Treaties and by the measures 
adopted to give them effect. The respective limitations and conditions are to be found in 
Directive 2004/38/EC2. 

As stipulated by Chapter VI of Directive 2004/38/EC, Member States may restrict the right of 
EU citizens to leave or enter their territory on grounds of public policy, public security or 
public health. Measures taken on grounds of public policy or public security must comply 
with the principle of proportionality and must be based exclusively on the personal conduct of 
the individual concerned which must represent a genuine, present and sufficiently serious 
threat affecting one of the fundamental interests of society.

The right to move and reside freely forms one of the foundations of the EU and, consequently, 
the provisions laying down that freedom must be given a broad interpretation, whereas 
derogations from that principle must be interpreted strictly and in accordance with the general 
principles of EU law, in particular the principle of proportionality.

EU rules on free movement must also be applied with respect to fundamental rights 
recognised in particular by the Charter of Fundamental Rights of the European Union. In 
individual cases, serious reasons pertaining to the protection of the best interests of the child 
could justify derogation from the right to move and reside freely provided the safeguards of 
the EU rules on free movement are duly complied with. The Commission is not in a position 
to assess if this is the case in the matter at hand.
                                               
1 OJ L 338, 23.12.2003, p. 1.
2  Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on 
the right of citizens of the Union and their family members to move and reside freely within 
the territory of the Member States, OJ L 158 of 30 April 2004, p. 77
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As regards the petitioner's objections to the proceedings in front of the Italian court, the 
Commission stresses that the court must act in accordance with Brussels IIa regulation. In line 
with its provisions on the return of the child in case of abduction, a court to which an 
application for return of a child is made has to act expeditiously in proceedings on the 
application. The Court must use the most expeditious procedures available in national law. 
The court must, except where exceptional circumstances make this impossible, issue its 
judgment no later than six weeks after the application is lodged.1

In an additional document, the petitioner demands that German court decisions in matters of 
parental responsibility and child maintenance reached in proceedings in which the Youth 
Welfare Office was involved should be denied recognition and enforcement in other Member 
States. This would not seem to be relevant in the present case as according to the text of the 
petition the other parent exercises custody over the two children in the place of the children’s 
habitual residence and no decision concerning child maintenance has been taken by the 
German court. In other words, there would not seem to be any German court decision in the 
present case which would have to be recognised or enforced in another Member State.

The petitioner complains that in all proceedings related to her children, the German 
authorities did not act in the best interests of the child. In accordance with article 24 of the 
Charter of Fundamental Rights of the European Union and the UN Convention on the Rights 
of the Child, Member States have to ensure that in all actions relating to children the child's 
best interests is a primary consideration. The national courts are in the best position to assess 
the application of the principle of the best interests of the child in individual cases.

Under the Treaty on European Union and the Treaty on the Functioning of the European 
Union, the European Union has no powers to intervene on an issue which does not involve 
European law. As regards the petitioner's complaints related to the alleged infringement of 
articles 6, 8, 13 and 14 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms during the proceedings on separation and parental responsibility, the 
matters of substance fall under the sole responsibility of the Member States. The petitioner 
should pursue remedies at national level. When she exhausts them, she could consider an 
application to the European Court of Human Rights.

However, the decision forbidding the petitioner to leave Germany, and subsequently the 
decision forbidding her to leave Italy, merit examination under the test of proportionality 
mentioned above. The Commission is currently awaiting details of these decisions so that it 
may examine them on these grounds.

                                               
1 Article 11 of the Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning 
jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the 
matters of parental responsibility, repealing Regulation (EC) No 1347/2000


