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NOTICE TO MEMBERS

Subject: Petition 0543/2009 by Kees van Beek (Dutch), on alleged disregard for EU 
legislation by the Dutch Child Protection Council and Youth Welfare Office

1. Summary of petition

The petitioner maintains that, in accordance with Polish law, he brought two children from 
Poland to the Netherlands. He is the father of both children and both children are known to 
him. With the consent of the biological mother, he has also applied in the Netherlands to be 
awarded sole charge of one of the children. The petitioner emphasises that this is not a case of 
adoption. The other child is adopted and the petitioner and his wife are in possession of a birth 
certificate on which they are both entered as parents. The petitioner considers that the Dutch 
Child Protection Council and the Youth Welfare Office are infringing European and 
international legislation in carrying out the necessary procedures by not recognising the 
legality of official Polish documents, conducting inquiries in Poland on their own initiative 
and not making it clear which documents have to be submitted. The petitioner also reports 
that the Youth Welfare Office has taken both children away from home on the grounds of an 
alleged vacuum as to who has charge. He asks the European Parliament for help.

2. Admissibility

Declared admissible on 10 July 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 26 October 2009.

The petition concerns problems associated with parental responsibility, inter-country adoption 
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and lack of recognition of adoption decisions between the Netherlands and Poland.

The petitioner claims to be the biological father of two baby girls born in Poland. He is shown 
as the father on both birth certificates, and in January and February 2008 he has brought the 
two girls from Poland to the Netherlands (no information about the age of the children is 
given in the petition).

With the consent of the Polish biological mother of the elder girl, the petitioner has instigated 
proceedings before the court in The Hague. His request is supported by the biological mother 
with a document confirmed by a Polish notary.

In October 2008, the current wife of the petitioner adopted the younger girl in Poland. The 
amended birth certificate of the younger girl indicates the petitioner and his wife as her 
parents as of December 2008.

The petitioner claims that the Dutch bodies involved in these proceedings (Child Protection 
Council and Youth Welfare Office) are exceeding their authority in dealing with this case. 
They do not recognize the Polish decisions and they are carrying out parallel enquiries in 
Poland. Moreover, the Child Protection Council asked in January 2009 for the provisional 
custody of the children. On 3 April 2009 both children were removed from the house of the 
petitioner and they have since had no contact with the father (nor with the adoptive mother 
regarding the younger child).

Evaluation and comments

The petitioner complains about alleged infringements of EU legislation and of provisions of 
the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect 
of Intercountry Adoption.

The case of the elder daughter:

In the light of the information provided, the case of the elder daughter concerns the 
recognition in the Netherlands of the Polish custody agreement. The petitioner claims to be 
the father and he brought the girl to the Netherlands with the consent of the biological mother. 
The custody of the petitioner was confirmed in Poland by an agreement validated by a notary. 
The petitioner has lodged an application relating to the sole custody of his daughter by a court 
in The Hague with the agreement of the biological mother.

Decisions on parental responsibility are covered by Council Regulation (EC) No 2201/2003 
of 27 November 20031 concerning jurisdiction and the recognition and enforcement of 
judgments in matrimonial matters and the matters of parental responsibility, repealing 
Regulation (EC) no 1347/2000.

It is important to point out that the Regulation applies not only to court judgments but also to 

                                               
1 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation 
(EC) No 1347/2000, OJ L 338, 23.12.2003.
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documents which have been formally drawn up or registered as "authentic instruments" (such 
as the document confirmed by the notary) and also to agreements between the parties.

It seems that the agreement between the father and the biological mother in Poland 
concerning the elder daughter should have been recognized in the Netherlands on the basis of 
the document drafted pursuant to Polish law. However, the Commission does not have 
sufficient information on this point, nor on the outcome of the application in The Hague 
Court.

The case of the younger daughter:

The petitioner is also the biological father of the younger girl. It seems that she has been 
adopted by the current wife of the petitioner in Poland. No information about the biological 
mother of this girl has been given in the petition.
It seems that the Netherlands have not recognized the adoption decision taken in Poland.
From the outset, the Commission would like to point out that there is no Community 
legislation on adoption. Decisions on adoption, measures preparatory to adoption and the 
annulment or revocation of adoption are expressly excluded from the scope of application of 
Council Regulation (EC) No 2201/2003. It is therefore incumbent on individual Member 
States to safeguard the interest of all parties concerned in this important area of family law.

Moreover, there is no EU legislation regarding recognition of adoption decisions between 
Member States. This issue is often regulated on a bilateral basis.
The Hague Convention on Intercountry adoption is an international Convention, therefore the 
problems concerning the application of its rules are to be dealt with by the Central Authorities 
of both Member States involved (Poland and Netherlands).The European Community does 
not have competence in the matter.

Provisional custody of children by the Child Protection Council:

Regulation (EC) No 2201/2003 lays down rules on jurisdiction, recognition and enforcement 
and cooperation between central authorities in the field of parental responsibility, which also 
includes custody of the child.

However, substantive measures concerning the protection of children are determined by 
national law, and it is not in the competence of the European Commission to examine the 
appropriateness of the measures taken.

Conclusions

As there is no Community legislation on adoption, the European Commission cannot 
intervene in the case of the younger daughter. If the petitioner believes that his rights have 
been violated in the case in question, he should seek a redress at national level through the 
competent courts.

There appears to be no violation of European Community law as regards the decision on 
provisional custody.
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In order to evaluate if Council Regulation (EC) No 2201/2003 has been correctly applied in 
the case of the elder daughter the Commission would need to know more details on the 
proceedings regarding the elder girl in The Hague Court.

The Commission will write to the petitioner to request information allowing it to assess any 
possible violation of the Community acquis. 

4. Commission reply, received on 19 February 2010.

The Commission has already expressed its preliminary views on this case in October 2009 
asking for further details which have only partially been provided by the petitioner.

The case of Oliwia:

As pointed out in the Commission's first reply to this petition, the case of Oliwia concerns the 
recognition in the Netherland of the Polish custody agreement. The petitioner claims to be the 
father, according to his statement, and he has brought the girl to the Netherlands with the 
consent of the biological mother. The custody of the petitioner was confirmed in Poland by an 
agreement validated by a notary. The petitioner has lodged an application relating to the sole 
custody of his daughter by a court in The Hague with the agreement of the biological mother.

The Polish Ministry of Employment and Social affairs with a letter of 29 April 2009 to the 
Ministry of Justice in the Netherlands has confirmed the legality of the document concerning 
the custody of Oliwia, verified by a public notary.

It seems that the agreement between the father and the biological mother in Poland 
concerning Oliwia should have been recognized in the Netherlands on the basis of the 
document drafted pursuant to Polish law. However, the Commission does not have sufficient 
information on this point, nor on the outcome of the application in The Hague Court, and the 
documents provided by the petitioner have not yet clarified this important point.

It seems also that The Hague Court has requested the petitioner to provide a DNA sample in 
order to verify if he is really the biological father of Oliwia, but he did not agree, considering 
this request as an infringement of his human rights.

The case of Monika:

The petitioner claims to be also the biological father of Monika and he is indicated as such in 
her birth certificate. Monika has been adopted by the petitioner's wife in Poland (decree N° 
289/08 of 22 October 2008), with the consent of her biological mother. The Netherlands, 
however, have not recognized the adoption decision taken in Poland, even if the legality of 
this adoption has been explicitly confirmed by the Polish Ministry of Employment and Social 
affairs of 29 April 2009 addressed to the Ministry of Justice in the Netherlands.

The Commission is aware that the lack of recognition of adoption decisions between Member 
States could seriously hinder the freedom of movement of European citizens and has 
specifically underlined this issue during the recent joint Conference with the Council of 
Europe "Challenges in adoption procedures in Europe: ensuring the best interests of the child"
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held in Strasbourg on 30 November and 1 December 20091.

The Commission believes that the reference made by the petitioner to The Hague Convention 
on Inter-country adoption is not appropriate because the adoption of Monika is not an inter-
country adoption but a national adoption, under Polish Law, which has not been recognized 
by the Netherlands. 

After the meeting of the Committee on Petitions held on 27 January, the petitioner produced 
another document, authenticated by a Polish notary, in which the grandmother of Monika, at 
that time (27 May 2008) her legal guardian, authorizes the petitioner to undertake actions to 
the benefit of Monika before organs of the administration and to sign documents in order to 
obtain a passport/ID for her. In the Commission's opinion this document cannot, however, be 
considered as an agreement regarding parental responsibility over  Monika and therefore 
could not be recognized and enforced pursuant to Article 46 of  Council Regulation (EC) No 
2201/2003.

Conclusions

In order to evaluate if Council Regulation (EC) No 2201/2003 has been correctly applied in 
the case of Oliwia, the Commission needs the petitioner to provide the acts of the proceedings 
regarding her custody in The Hague Court.

As there is no EU legislation on adoption, the European Commission cannot intervene in the 
case of Monika in respect of the petitioner's wife, the adoptive mother of the child. If she 
believes that her rights have been violated in the case in question, she should seek redress at 
national level through the competent courts. However, the petitioner, who is the alleged father 
of the child, could have theoretically parental responsibility over Monika.  The fact that his 
guardianship has not been recognized in the Netherlands should also be assessed on the basis 
of the proceeding regarding her custody in The Hague Court.

5. Further Commission reply, received on 12 July 2010.

The Commission has already expressed its preliminary views on this case in October 2009 
and February 2010, and the petitioner has since provided further details. The Commission had 
also contacts with the Dutch Ministry of Justice in order to gather more information on the 
case.

The final assessment of the Commission confirms that, because of the lack of EU legislation 
on recognition of adoption decisions between Member States, the Dutch authorities are not 
obliged to recognize the adoption of Monika.

Concerning the substantive measures related to the protection of children Oliwia and Monika, 
the Commission recalls that these are determined by national law, and it is not in the 
competence of the European Commission to examine the appropriateness of the measures 
                                               
1 More information about the conference as well the Commission's presentation can be found in the Council of 
Europe website: www.coe.int/family.
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taken by the Youth Care Office and the Child Protection Board in the Netherlands.

Finally, regarding the recognition in the Netherlands of the Polish custody agreement 
regarding Oliwia, it seems that the petitioner has never asked for the application of Article 46 
of Council Regulation (EC) No 2201/2003 (so-called Brussels IIa Regulation). 
However, even if the recognition under the Brussels IIa Regulation would have been asked
for, the Dutch Court could have refused it on the basis of the exception of public policy, 
because, under Dutch law, recognition is invalid where the man recognising paternity is 
married to another woman at the time of recognition (unless a relationship comparable to 
marriage exists or existed between the man and the mother, or close ties existed between the 
man and child).

Conclusions

In these circumstances, the Commission does not believe that there has been a breach of EU 
law and therefore cannot intervene.

If the petitioner believes that the Dutch Authorities have violated Article 8 of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms (right to respect 
for family and private life), he should contact the European Court of Human Rights direct at 
the following address:

European Court of Human Rights
Council of Europe

F – 67075 Strasbourg Cedex — France
(Tel. +33/3 88 41 20 18 — Fax +33/3 88 41 27 62)

The Commission draws the petitioner's attention to the fact that he can only bring an action 
before that Court after all the domestic remedies available in the Netherlands have been 
exhausted and within six months of the domestic decision becoming definitive.


