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NOTICE TO MEMBERS

Subject: Petition 0103/2010 by Raffaele Sisto (Italian) on the calculation of his pension 
entitlements

1. Summary of petition

The petitioner maintains that the Italian INPS pensions body is infringing both Italian law and 
Regulation (EEC) No 1408/71 on the application of social security schemes with regard to the 
calculation of his pension entitlements. He had been seeking the recognition of his full 
pension rights under Regulation (EEC) No 1408/71 in respect of his period of employment in 
France and, (under the terms of a bilateral agreement between Italy and Monaco) in respect of 
his period of employment in Monaco. He referred in this regard to Recommendation No 22 of 
18 June 2003 concerning the Gottardo judgment, according to which the advantages enjoyed 
by a State's own nationals under a bilateral convention on social security with a non-member 
country must also be granted to workers who are nationals of other Member States. The INPS, 
however, informed him that the Gottardo judgement did not apply to him and rejected his 
application. The petitioner considers that he is being treated unfairly.

2. Admissibility

Declared admissible on 3 May 2010. The Commission was asked to provide information 
(Rule 202(6) of the Rules of Procedure).

3. Commission reply, received on 2 September 2010.

The Gottardo ruling states that benefits enjoyed under a bilateral convention between a 
Member State and a third country must be accorded to workers of other Member States which 
are not party to the agreement in accordance with the principle of equal treatment for 
nationals of other Member States, provided for in Article 39 of the EC Treaty. The Gottardo 
ruling therefore only prohibits discrimination on grounds of nationality with regard to the 
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social benefits granted by a Member State to its own nationals.

However, this petition does not concern a case of discrimination on the grounds of nationality: 
the petitioner claims that the ruling obliges Member States to recognise periods of time spent 
working in third countries, Monaco in this case.

The Commission takes the view that, as EU law currently stands, the application of this case 
law does not mean that the individuals in question can demand that their rights accrued in 
third countries be taken into account (on the basis of Regulation 1408/71 and the bilateral 
convention). This position has been confirmed by the Court of Justice on several occasions: 
‘for the purpose of acquiring a right to social security benefits, social security organisations in 
the Member States are not bound to take into account affiliation periods completed in third 
countries’ (judgment of 16 November 1972, Allgemeine Ortskrankenkasse, 16/72, ECR p. 
1141; see also the judgment of 10 March 1977, Kaucic, 75/76, ECR p. 495). In the Borowitz 
case (judgment of 5 July 1988, 21/87, ECR p. 3715), the Court pointed out that ‘periods 
completed under the legislation of a non-member country do not, merely because they have 
been taken into account by the German institution pursuant to a bilateral convention 
concluded by the Federal Republic of Germany, become periods “completed under the 
legislation of the Member States” within the meaning of Article 46 of the regulation and, 
consequently, no provision requires the institutions of the other Member States to take 
account of them when making calculations under Article 46 and the fact that the German 
institution has taken those periods into account does not entail any increase in their 
obligations’.

Italy does in fact comply with the principle of non-discrimination on grounds of nationality 
with regard to bilateral agreements, as laid down by the Court in the Gottardo judgement. 
Given that this case law only prohibits discrimination and does not require the Member States 
to take into account rights accrued in third countries on the basis of Regulation 1408/71 and 
of the bilateral convention, the Commission is therefore unable to take any action to assist the 
petitioner.’


