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NOTICE TO MEMBERS

Subject: Petition 0071/2006 by José Manuel Dolón García (Spanish), on the suspected 
infringement of several environment directives by the construction of a 
swimming and leisure park at 'Punta la Víbora' initiated by Torrevieja 
municipality

1. Summary of petition

The petitioner, a municipal counsellor in Torrevieja, is protesting at the construction of the 
swimming and leisure park 'Parque de Relajación-Balneario de Lodos' initiated by the 
municipality without approval or a concession from the Spanish coastal authority in the 
immediate vicinity of the nature park of the La Mata and Torrevieja lagoons. The 
municipality's town planning policy was increasingly destroying the nature park which was 
also part of a bird conservation area. Paradoxically, the mayor of Torrevieja was 
simultaneously chairman of the management board of the nature park. The reclassification of 
more than 1 700 000m2 of the land surrounding the park and the construction of housing were 
recently approved for the project in question. The project itself has been suspended for the 
time being by the coastal authority and, according to press reports, the mayor has announced 
administrative steps against this decision. The petitioner complains that the Generalitat 
Valenciana has thus not only approved the infringement of the Bird Conservation Directive 
but of other European environmental directives as well. No information or involvement of the 
general public had been provided, the environmental impact study had not been accessible, 
nor had there been any public tendering procedure. The petitioner also criticises in this 
connection the passive and hesitant attitude of the Spanish central government, as a result of 
which one building has already been completed.

2. Admissibility

Declared admissible on 30 May 2006. Information requested from the Commission under 
Rule 192(4).
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3. Commission reply, received on 10 November 2006.

The petitioner, a town councillor in Torrevieja's City Council (Alicante), claims that the 
construction of the spa resort "Parque de Relajación-Balneario de lodos", developed by the 
City Council of Torrevieja, has been initiated without the approval and relevant licences 
required under Spanish legislation.

This spa resort would be located in proximity to the Natural Park "Lagunas de la Mata y 
Torrevieja", and the petitioner considers that it would imply a degradation of the wetland area 
and thus a breach of Directive 79/409/CEE1 on the conservation of wild birds. The petitioner 
also draws attention to the policy of the town Council, which, it is claimed, will lead to re-
classification of land and new housing developments in the Natural Park. 

It is also stated that the project was approved without an environmental impact assessment 
and that it was not subject to a public information procedure. Therefore, the petitioner 
complains that the relevant European legislation dealing with Environmental Impact 
Assessments has also been breached.

The construction of the project has presently been suspended by the coastal authority on the 
grounds that it is not in conformity with the provisions laid down in the Spanish Coast Law.

Finally, the petitioner also criticises the passive attitude of the Spanish Central administration, 
as a result of which one of the buildings has already been completed.

The Commission's comments to the petition

The petitioner argues that the Birds Directive (Directive 79/409/EEC) and in particular Article 
3 of that Directive is not being correctly applied.  The petitioner's arguments are based on the 
Judgment of 19 May 1998 of the European Court of Justice in case C-3/96 against the 
Netherlands, concerning the failure to sufficiently designate special protection areas (SPA) 
under the Birds Directive. 

However, the site that could potentially be affected by the project (site ES0000059 "Lagunas 
de la Mata y Torrevieja") has been designated by the Spanish Authorities as a special 
protection area under the Birds Directive. This site has also been proposed as a site of 
Community importance under Council Directive 92/43/EEC2 on the conservation of natural 
habitats and wild fauna and flora (Habitats Directive). Therefore, the previous court ruling in 
relation to insufficient designation of Special Protected Areas in the Netherlands is not 
relevant to the present case.
In relation to the potential impact of the project on a site designated under the Birds Directive, 
the safeguards laid down in Article 6 of the Habitats Directive apply. This means that any 
project likely to have a significant impact upon a designated site must be subject to an 
assessment. In the light of the conclusions of the assessments, the competent authorities shall 
agree to the plan or project only after having ascertained that it will not adversely affect the 
integrity of the site. In case of a negative assessment, the plan or project can only be carried 
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out in the absence of alternative solutions, for imperative reasons of overriding public interest 
and taking all compensatory measures necessary to ensure that the overall coherence of 
Natura 2000 is protected. 

From the information contained in the petition it seems that the Regional Ministry of 
Environment undertook an assessment of the environmental impacts of the project and 
concluded that the latter was acceptable, but subject to a number of conditions and measures. 
On the basis of the information provided by the petitioner there is no basis to conclude that 
the provisions of the Habitats Directive are not being applied correctly.

The requirements with regard to environmental impact assessment of projects are laid down in 
Council Directive 85/337/EEC1 on the assessment of the effects of certain public and private 
projects on the environment (EIA Directive) as amended by Directives 97/11/EC 2 and 
2003/35/EC3. The project referred to by the petitioner could fall within Annex II point 12 c) 
or 10 b). For Annex II projects, Member States have to determine, either through a case by 
case examination or according to thresholds or criteria, whether the project has to be subjected 
to an assessment because of its likely significant effects on the environment. In the case where
the competent authority decides that the project will have significant effects on the 
environment, an environmental impact assessment has to be carried out. 

The petitioner alleges that the project was approved without an environmental impact 
declaration and that it was not subject to a public information procedure. This statement does 
not seem to be confirmed by the information annexed to the petition, where it is mentioned 
that an environmental impact declaration was delivered in January 2003. The documents 
enclosed also show that a public information procedure took place. 

Conclusions

On the basis of the information provided by the petitioner, the Commission considers that 
there is no clear evidence of infringements against relevant EU legislation in relation to the 
project "Parque de Relajación-Balneario de lodos.

4. Commission reply, received on 2 September 2010.

The new evidence provided by the petitioner to justify his claim of an infringement of EU 
environmental law in this case was examined by the Commission.  The additional material 
provided largely consists of copies of minutes of the Ajuyntamiento de Torrevieja and related 
press releases from a regional political party. However, the Commission is still unable to 
identify a breach of EU environmental legislation and, therefore, the content of its initial 
communication remains valid.
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