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Committee on Petitions

2.9.2010

NOTICE TO MEMBERS

Subject: Petition 0023/2007 by Gérard Casanova (French), on behalf of the Port-Saint-
Louis-du-Rhône Anti Incineration Collective, with 52 signatures, on the continued 
operation of a waste incinerator

1. Summary of petition

The petitioner protests against the continuing air pollution caused by particulates emitted by a 
toxic waste incinerator connected with industrial port facilities. He stresses that, in addition to 
being a source of cross-border pollution, the plant is highly detrimental to the health of the 
local population and does not even make economic sense, as it could be replaced by more 
sustainable disposal methods.

2. Admissibility

Declared admissible on 21 May 2007. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 27 July 2007.

‘The Municipality of Marseille has started building an incinerator for municipal waste on a 
site located in Fos-sur-Mer. An operating licence was delivered on 12 January 2006. The 
works were stopped in August 2006 by the Tribunal de Grande Instance de Marseille on the 
basis that a locally protected plant species had been discovered. The Cour d'Appel d'Aix-en-
Provence overturned this ruling and works apparently re-started in autumn 2006.

The issue is already the subject of a previous petition (Petition 0074/2000) for which the 
Commission provided information on 12 December 2006 and further information on 
15 June 2007. 
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In addition, on the basis of a complaint by the local authorities of Fos-sur-Mer dated 
15 May 2006, investigations have been opened into the waste incinerator. The main points 
investigated are the violation of the right to public participation and the fact that the 
incinerator would add pollution to an already highly polluted area.

The Commission replied explaining that a letter had been sent to the French authorities on 31 
January 2007 asking for information on air pollution in the area and the progress of the 
incinerator’s construction. The Commission received a reply on 26 March 2007 which is 
currently being analysed.

The Commission recommends that the Committee on Petitions consider this petition together 
with petition 0074/2006 because of the similarities. The Committee will be kept informed of
the outcome of the actions already undertaken in relation to the incinerator.’

4. Further Commission reply, received on 2 September 2010.

‘Both petitions concern the plan to operate an incinerator (hereafter ‘the incinerator’) in 
Caban-Sud on the Fos-sur-Mer industrial estate (Bouches-du-Rhône department). The two 
petitions rely on similar arguments and shall therefore be considered jointly here.

The incinerator is a multi-purpose waste treatment centre designed to process most of the 
600 000 tonnes of household and similar waste (non-hazardous waste) produced annually by 
the 18 municipalities which make up the Marseille Provence Métropole Urban Community 
(CUMPM) and have almost one million inhabitants1. The incinerator, built and run by the 
company EVERE SAS (as the operator of a public service outsourced by the CUMPM), has a 
total annual treatment capacity of 410 000 tonnes. The incinerator is intended to compensate 
for the closure of the Entressen landfill site2 on 31 March 2010. Household and similar waste 
from the 18 municipalities which is not processed in the incinerator will continue to be 
disposed of at the landfill sites of Septèmes-les-Vallons, Les Cadenaux (municipality of Les 
Pennes-Mirabeau) and Le Mentaure (municipality of La Ciotat).     

The prefect’s decision awarding an operating licence3 provides for 110 000 tonnes to be 
processed annually by the methanisation4 and composting5 unit, producing electricity 
(13GWh/year), heat and compost. The remaining 300 000 tonnes are to be processed by the 
incinerating unit with energy recovery (electricity production 240 GWh/year)6. In addition to 
                                               
1 Municipalities of Allauch, Carnoux-en-Provence, Carry-le-Rouet, Cassis, Ceyreste, Châteauneuf-les-
Martigues, Ensuès-la-Redonne, Gémenos, Gignac-la-Nerthe, La Ciotat, Le Rove, Marignane, Marseille, Plan-de-
Cuques, Roquefort-la-Bédoule, Saint-Victoret, Sausset-les-Pins and Septèmes-les-Vallons.
2 The Entressen landfill site was closed in the spring of 2010 as a result of, among other things, the infringement 
proceedings which the Commission had initiated because the landfill site did not observe the technical rules set 
by Council Directive 1999/31/EC of 26 April 1999 on the landfill of waste. The Commission ended proceedings 
after the French authorities took steps to close and rehabilitate the landfill site.     
3 Prefect of the Provence-Alpes-Côte d'Azur region and of the Bouches-du-Rhône department. Decision
authorising the company EVERE SAS to operate a multi-purpose household waste treatment centre with energy 
recovery in the municipality of Fos-sur-Mer, 12 January 2006.    
4 Methanisation: transforming bio-degradable waste into biogas and compost in an enclosed space where 
fermentation is optimised and controlled. The biogas can then be used to produce electricity and/or heat.
5 Biological recovery: recovery of fertilisers in organic waste (fermentable part of household waste and garden 
waste) to improve soil quality. 
6 Energy recovery: the waste is incinerated and used as fuel, and energy is recovered by using the steam 
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the methanisation, biological recovery and energy recovery units, the incinerator will have a 
delivery hall (to take delivery of, and temporarily store, incoming waste) and a sorting unit 
(sorting incoming waste for the various treatment processes and sorting out waste which 
cannot be treated as household waste, hazardous waste and liquid waste). 90% of the waste 
will be delivered by rail.             

The petitioners’ arguments  

The petitioners opposed to the incinerator project have put forward the following arguments: 

 The construction of an incinerator was not included in the Bouches-du-Rhône 
departmental disposal plan for household and similar waste (PDEDMA).   

 The incinerator project was approved by the authorities despite the fact that the public 
had opposed it during the public inquiry which took place before the prefect adopted and 
published the building permit and operating licence. As an alternative, the public had 
expressed a preference for a system based on 100% methanisation and biological 
recovery.  

 The project was authorised by the public authorities without a ‘proper’ health study
having been carried out. Such a study should have been carried out to determine whether 
the construction of a new industrial plant on the Fos-sur-Mer industrial estate would 
increase atmospheric pollution and, thereby, human health risks in the area.

 The construction of an incinerator on the Fos-sur-Mer industrial estate should have been
forbidden, since the area and its population were already exposed to considerable 
atmospheric pollution. 

Court proceedings at national level have confirmed the legality of the incinerator’s building 
permit and operating licence 

The project has given rise to more than 40 court proceedings in France, initiated by various 
opponents of the incinerator, before the Administrative Tribunal of Marseille (first instance), 
the Administrative Court of Appeal of Marseille (appeals) and the Council of State (last 
instance), to quash the prefect’s decisions awarding the building permit and the operating 
licence for the incinerator to EVERE SAS.

In France, administrative courts are ordinary courts with the competence and duty to interpret 
national law in the light of EU law, and to apply EU law. As a principle, the Commission 
considers that it may not take the place of national judges, whose job it is to ensure the correct 
implementation of EU law. This principle is shared by Parliament, as stated in recital K of its 
resolution of 6 July 2010 on the deliberations of the Committee on Petitions during the year 
2009 (2009/2139(INI)): 

‘K. whereas citizens should, in particular, be made aware that – as recognised 
                                                                                                                                                  
produced by the boilers (located next to the ovens) to produce electricity. The energy produced can also be used 
to supply remote heating networks for industry or urban heating systems.
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by the European Ombudsman in the decision of December 2009 closing the 
inquiry into complaint 822/2009/BU against the Commission – national court 
proceedings are part of the process of implementing European legislation in 
the Member States, and that the Committee on Petitions cannot deal with 
issues subject to national court proceedings or review the outcome of such 
proceedings,’

The administrative courts have consistently considered that the prefect’s decisions were sound 
in procedure and substance. The highest administrative court found that, in the present case, 
the authorities had not infringed national law, including national provisions implementing EU 
directives (for example, a comprehensive prior environmental impact assessment and a full 
and proper public information and consultation procedure) with regard to EVERE SAS’ 
building permit and operating licence for the incinerator.          

EU environment law was not infringed

Although the French administrative courts found the building permit and operating licence 
issued to EVERE SAS to be legal, the Commission has carried out a technical and legal 
assessment of all the information and documents provided by the petitioners and the French 
authorities. The Commission has concluded that the incinerator which is the subject of 
Petitions 0074/2006 and 0023/2007 is not in breach of EU law, including EU environmental 
law. 

On the petitioners’ argument regarding the omission of the incinerator project in the 
PDEDMA

The operating licence, issued by the prefect on 12 January 2006, was the formal 
administrative document authorising the building of the incinerator. The petitioners claim that 
the licence breaches EU law, since it was issued despite the fact that the PDEDMA did not 
provide for an incinerator. 

The first PDEDMA adopted by the authorities on 26 July 1999 addressed the issue of building 
further treatment facilities. The Marseille Administrative Court quashed the PDEDMA on 
24 June 2003, among other things on the grounds that it did not list the facilities to be built 
but merely made excessively general suggestions and proposals. A second PDEDMA was 
drawn up and adopted on 30 January 2006. The Marseille Administrative Court quashed this
second PDEDMA on 2 October 2007 on the grounds that it did not refer to the incinerator 
project which had been approved some two weeks (12 January 2006) before the adoption of 
the new PDEDMA. The authorities are now drawing up a third PDEDMA.

The operating licence for the incinerator was therefore issued in the absence of a PDEDMA. 
The Commission considers that, on the basis of the case law of the European Court of Justice 
(ECJ), this does not constitute a breach of EU law. In its judgment in cases C-52/07 and C-
217/02 (joint cases), the ECJ stated that an operating licence for a waste disposal facility 
could be issued in the absence of a waste management plan1. In other words, the objectives of 

                                               
1 Judgment of the Court of 1 April 2004 in Joined Cases C-53/02 and C-217/02: Commune de Braine-le-Château 
(C-53/02), and Michel Tillieut and Others (C-217/02) v Région wallonne (OJ C 109 of 4 May 2002; OJ C 191 of 
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Directive 75/442/CEE on waste1 (waste disposal or recovery whilst protecting human health 
and the environment, creation of an interconnected and adequate network of disposal 
facilities) do not prevent the authorities from issuing an operating licence for a waste disposal 
facility in the absence of a waste management plan. As explained above, the incinerator was 
designed to replace the Entressen landfill site which was to be closed, thus ensuring that the 
CUMPM’s waste would be processed properly, as required by EU law. 

As regards the fact that the second PDEDMA did not refer to the incinerator in Fos-sur-Mer, 
that omission, as stated above, led to the plan being quashed by a judgment of the Marseille 
Administrative Court. Furthermore, the Commission considers that the omission did not 
affect, as far as EU law is concerned, the lawfulness of the prefect’s decision to issue an 
operating licence for the incinerator. The issue at hand is not that of the legality of the licence, 
but that of the substance of the waste management plan (omission of an existing facility, 
namely an incinerator which already had an operating licence), which was approved after the 
licence was issued. 

The Commission therefore considers that the incinerator does not breach EU law on waste.

On the petitioners’ argument regarding residents’ opposition to the incinerator project

No provision of EU law in this area requires the authorities to follow public opinion on all 
counts. The authorities were therefore not obliged, in this instance, to refuse to issue the 
operating licence for the incinerator merely because the residents consulted were opposed to 
it. Directives 85/337/EEC on environmental impact assessment (EIA)2 and 96/61/EC
concerning integrated pollution prevention and control (the IPPC Directive)3 apply. Whilst 
these directives give the public the right to participate in the decision-making process and to 
access all the relevant information, they also state that the authorities must merely ‘take into 
account’ the outcome of the consultations. This means that, whereas the authorities must 
guarantee the public's right to participate, they are not bound by the public’s opinion. This is 
the reason why Directives 85/337/EEC and 96/61/EC give the public the right to challenge 
licences in court (for example, on the grounds that a project has been authorised without prior 
public consultation).

The authorities were therefore not obliged to abandon the project because of public 
opposition, and were also not bound by the public's preference for methanisation over 
incineration.        

As part of the licensing procedure for the incinerator, the authorities held a public consultation 
which fully complied with the requirements of EU law (consultation at an early stage before 
the prefect issued the licence, all relevant information provided to the public, etc.). The public 

                                                                                                                                                  
10 August 2002).
1 Council Directive 75/442/EEC of 15 July 1975 on waste; the directive has now been repealed and replaced by 
Directive 2006/12/EC of the European Parliament and of the Council of 5 April 2006 on waste.
2 Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private 
projects on the environment (as amended).
3 Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution prevention and control, 
repealed and replaced by Directive 2008/1/EC of the European Parliament and of the Council of 15 January 2008
concerning integrated pollution prevention and control.
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inquiry was held in Fos-sur-Mer, Port-Saint-Louis-du-Rhône and Saint-Martin-de-Crau from 
19 September 2005 to 3 November 2005, allowing all affected residents to express themselves 
freely (as shown by the 800 questions asked at the public meetings). Furthermore, the 
CUMPM organised almost 60 public consultation meetings between 2004 and 2008. The 
Classified Installations Inspectorate stated in its report dated 10 December 2005 that the 
public enquiry had taken place under normal conditions and in line with the rules.          

The Commission therefore considers that the incinerator project does not breach EU law on 
public information and participation in decision-making in relation to activities likely to have 
an impact on the environment.  

On the petitioners’ argument regarding the absence of a ‘proper’ health study, namely a 
study taking into account the incinerator’s impact on the health risks created by the Fos-sur-
Mer industrial estate

Contrary to the petitioners’ affirmations, health studies have been carried out regarding, 
firstly, the health risks created by the industrial estate of Fos-sur-Mer as a whole and,
secondly, the incinerator’s impact on those risks. 

As regards the possible health risks caused by the incinerator alone, a health study was carried 
out as part of the environmental impact assessment for the incinerator (possible health risks 
deriving from aqueous and atmospheric emissions)1. This health study considered residents of 
Fos-sur-Mer and Port-Saint-Louis-du-Rhône and workers in neighbouring businesses, and 
took into account the increased exposure deriving from local residents’ way of life. The study 
concluded that the incinerator posed no significant health risk for residents by inhalation or 
ingestion and that it would not significantly affect the current health risk situation. The 
incinerator was designed using the most modern technology available, and the technical 
specifications comply with all EU rules on atmospheric emissions.  

As regards the evaluation of health risks created by the industrial estate of Fos-sur-Mer as a 
whole, a health study was recently carried out by BURGEAP, on ‘Evaluation of health risks 
on the industrial estate of Fos-sur-Mer in the Bouches-du-Rhône department’ on behalf of the 
Provence-Alpes-Côtes d'Azur Regional Directorate for Industry, Research and the 
Environment2. This study, which took into account the incinerator, also concluded that there 
was no significant health risk, including of cancer, for local residents and highlighted that the 
industrial estate of Fos-sur-Mer had no effect on general mortality rates at local or regional 
level.

The authorities thus carried out health studies3 regarding the possible health risks created by 
the incinerator and by the industrial estate of Fos-sur-Mer as a whole, which all concluded 

                                               
1 Request for licence to operate a multi-purpose household waste treatment facility with energy recovery –
Annex ‘Study on Health Risks' in Volume II of the EIA. 
2 ‘Evaluation of health risks on the industrial estate of Fos-sur-Mer in the Bouches-du-Rhône department’, 
BURGEAP, 6 May 2008, on the following internet site: 
http://www.paca.drire.gouv.fr/environnement/ERS/Fos/ERS_Fos_2008_05_26.pdf
3 The two health studies used the French common methodology as described in the guides recently published by 
the National Health Surveillance Institute and the National Industrial Environment and Risks Institute.
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that there was no significant risk1.

On the petitioners’ argument that the incinerator should not have been licensed because of its 
location in an area already affected by atmospheric pollution 

Firstly, the incinerator’s contribution to atmospheric emissions on the industrial estate of Fos-
sur-Mer, as stated in the EIA, is small, namely 2.4% for sulphur dioxide (SO2), 2.6% for 
nitrogen oxides (NOx), 1.6% for volatile organic compounds (VOCs) and 1.33% for dioxins 
and furans.    

Secondly, EU law does not prevent national authorities from authorising the construction of 
industrial plants, such as incinerators, in areas already affected by atmospheric pollution, 
provided that they ensure compliance with EU rules with regard to the incinerator itself and 
the entire area affected. 

As regards atmospheric pollution in the Fos-sur-Mer area today (July 2010), France is obliged 
to observe the thresholds for atmospheric pollution with regard to SO2, NOx, nitrogen dioxide 
(NO2), PM10 particulates, lead, carbon monoxide (CO) and benzene set by 
Directive 2008/50/EC2. 

The data provided by the French authorities on the atmospheric concentration of pollutants in 
the area shows that the thresholds set by EU law were complied with in 2007 and 2008 for 
NO2, benzene3, CO and lead and, from 2008 onwards, for SO2 and PM10. 

The maximum atmospheric concentrations set for other pollutants by 
Directives 2004/107/EC4 and 2008/105/EC have already been complied with since 2007, 
although they will not become mandatory until 31 December 2012 (arsenic, cadmium, nickel 
and polycyclic aromatic hydrocarbons) or 1 January 2015 (PM2.5).

EU law on air quality does not prevent the authorities from authorising the construction and 
operation of an incinerator on an industrial estate, and, furthermore, it has become apparent 
that the atmospheric concentration of pollutants on the Fos-sur-Mer industrial estate complies 
with EU requirements. 

As regards the atmospheric emissions produced by the incinerator, and bearing in mind that 
EU law does not set maximum atmospheric concentrations for dioxins and furans, the 
specifications applying to EVERE SAS (contained in the prefect’s decision of 12 January 
2006) comply with all EU requirements, including those contained in Directive 2000/76/CE 
on the incineration of waste5.

                                               
1 The health risk indicators assessed in the health studies are significantly below the thresholds/guidelines 
established for health risk factors by the World Health Organisation. 
2 Directive 2008/50/EC of the European Parliament and of the Council of 21 May 2008 on ambient air quality 
and cleaner air for Europe. 
3 To date, benzene is the only VOC for which EU law has set a maximum concentration. 
4 Directive 2004/107/EC of the European Parliament and of the Council of 15 December 2004 relating to 
arsenic, cadmium, mercury, nickel and polycyclic aromatic hydrocarbons in ambient air.  
5 Directive 2000/76/EC of the European Parliament and of the Council of 4 December 2000 on the incineration 
of waste.
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The Commission has concluded that the incinerator project does not breach EU law on air 
quality. 

Furthermore, given that the legality of the building permit and operating licence has been 
confirmed by the administrative courts, the investigation should be closed.’

                                                                                                                                                  


