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NOTICE TO MEMBERS

Subject: Petition 1375/2009 by Veronica Dini (Italian), on behalf of the mayor of 
Sondrio, on Italian integrated water management legislation

1. Summary of petition

The petitioner argues that Italian integrated water management legislation is not in accordance 
with European rules, quoting as an example the situation in Sondrio. She is accordingly 
seeking a European Parliament inquiry into the distribution of tasks for the implementation of 
integrated water management policy.

2. Admissibility

Declared admissible on 6 January 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 25 March 2010.

The petitioner complains about the consistency with EU public procurement law of Article 23 
bis of Law 133/2008, which contains some general provisions on the award of local public 
services having an economic interest. She has submitted an identical file to the Commission, 
which was received on 6 November 2009, in which she had asked the Commission whether it 
was possible to open an infringement procedure against Italy for breach of EU public 
procurement law. The Commission had answered to the petitioner on 21 December 2009 with 
a letter, in which it confirmed that no breach of EU public procurement law had been 
identified.

As an example of the implementation of this legislation, the petitioner refers to the award of 
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such public services by the Commune of Sondrio with regard to the integrated water 
management service.

As to the content of the provision at stake, according to point 2 of Article 23 bis of Law 
133/2008, the award of local public services is carried out as a general rule in favour of 
undertakings or companies established in any form whatsoever and selected through public 
tenders, in due respect of the principles of the EC Treaty and of the general principles relating 
to public contracts and, in particular, of the principles of sound management, effectiveness, 
impartiality, transparency, adequate publicity, non discrimination, equality of treatment, 
mutual recognition, proportionality.

Conversely, according to point 3 of this provision, in situations that do not allow for an 
efficient recourse to the market, due to some economic, social, environmental and 
geomorphologic conditions of the territory at stake, the award of the services may be carried 
out pursuant to the principles of EU law in derogation from the modalities set out in point 2 of 
the same provision.
As the petitioner indicates, in the Italian legal order this provision applies to the awards of 
local public services decided by the contracting authorities on the basis of the "in-house 
providing" derogation.

As the petitioner says at page 5 of her letter, point 3 of Article 23 bis of Law 133/2008 makes 
the recourse to the "in-house providing" much more restrictive.

According to the principles concerning the "in-house providing", the application of EU rules 
on public procurement is precluded if the control exercised over the concessionaire by the 
concession-granting public authority is similar to that which the authority exercises over its 
own departments and if, at the same time, that entity carries out the essential part of its 
activities with the controlling authority (see ex multis Judgment of the Court in Case C-458/03 
Parking Brixen para 62).

It is not clear how point 3 of the said Article 23 bis can be considered as being in conflict with 
EU public procurement law, because, as it is established by the ECJ in its case law, since the 
"in house providing" regime represents a derogation from the general rules of EU law, the two 
conditions mentioned above must be interpreted strictly (see Judgments in Case C-26/03 Stadt 
Halle and RPL Lochau para 46, and Parking Brixen, quoted above, para 63).

Furthermore, the petitioner states in page 6 of her letter that the provision at issue would not 
establish the types of procedures to be followed in order to award the management of public 
service concessions.

It is not clear how this provision can be considered as inconsistent with EU law. In fact, as the 
Court pointed out in its case law, "a public authority has the possibility of performing the 
public interest tasks conferred on it by using its own administrative, technical and other 
resources, without being obliged to call on outside entities not forming part of its own 
departments" (Judgment in Case C-324/07 Coditel para 48 and case-law quoted therein).

In view of the above, the provisions of Article 23 bis of Law 133/2008 are not in conflict with 
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EU public procurement law.

4. Commission reply, received on 2 September 2010.

The petitioner has submitted further information consisting of several press articles 
concerning the Law 133/2008, but does not elaborate on her previous remarks contained in 
the petition in which she complained about the consistency with EU public procurement law 
of Article 23 bis of Law 133/2008 relating to the award of local public services.

The Commission observes that Member States are free to choose the legal nature of their 
services suppliers, be it private or public. According to Article 345 of the TFEU, EU law does 
not prejudice in any way the rules of Member States governing the system of property 
ownership. 

However, such services suppliers have to be entrusted with the task of performing a public 
contract or a concession consistently with EU public procurement law.

Hence, in so far as the services suppliers will be selected consistently with EU public 
procurement law, which Law 133/2008 does not seem to question, no additional issues seem 
to be raised by the further information the petitioner sent.

EU law does not limit the choice of Member States to decide that water management services 
have to be supplied by public or private operators, provided that such operators are selected 
with due respect of EU rules on public procurement.


