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Subject: Petition 1820/2009 by by José Maria Carrasco Cano (Spanish), on behalf of 
the ‘Asociación Española de Proveedores de Impagados de la Construcción’ 
concerning the harmful consequences for SMEs in the construction sector of 
default on payments

1. Summary of petition

The petitioner complains of non-compliance in the Spanish private and public buildings 
sector, with Directive 2000/35/EC of the European Parliament and of the Council of 29 June 
2000 on combating late payment in commercial transactions. He maintains that the late 
transposition of the directive into Spanish legislation (Law 3/2004) resulted in a chain of 
unpaid bills with disastrous consequences for the construction sector.

2. Admissibility

Declared admissible on 22 March 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 11 May 2010.

Observations by the Commission

Directive 2000/35/EC on combating late payment in commercial transactions was transposed 
into Spanish law by National Law 3/2004 of 29 December 2004. It should be clarified, 
however, that this Directive does not harmonise payment periods but provides a statutory 
right to interest in the event of late payment.

Article 3 Interest of late payment
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According to Article 3(1)(a) and (b), interest for late payment becomes payable from the day 
following the date, or the end of the period, for payment fixed in the contract. In the absence 
of a provision in the contract, interest becomes payable automatically 30 days following the 
date of receipt by the debtor of the invoice.

The Court of Justice has confirmed that "as is clear from Article 3 (1) (a) of Directive 
2000/35, the parties are generally free to fix in their contract the date or the period for 
payment. It is therefore only in the absence of a relevant contractual clause that the statutory 
period of 30 days prescribed by Article 3 (1) (b) of the Directive must apply". [Italic added] 
(Judgment of 11 December 2008, Commission v. Spain, Case C-380/06, points 17 and 18).

Article 3(2) establishes that the creditor is entitled to interest for late payment. However it is 
important to bear in mind that this provision confers a right and does not oblige the creditor to 
claim interest for late payment. Therefore is up to the creditor to decide whether to seek 
interest for late payment. 

Article 4 retention of title

Article 10 of Spanish law 3/2004 of 29 December 2004 transposes Article 4 of the Directive. 
The Court of Justice has indicated that it cannot be inferred from Article 4 “that it is intended 
to affect any rules other than those which expressly provide, firstly, that it is possible for the 
seller and the buyer expressly to agree a retention of title clause before the goods are 
delivered and, secondly, that it is possible for the seller to retain title to the goods until they 
have been paid for in full.” Accordingly, the Court specified that rules concerning the 
enforceability of retention of title clauses against third parties, whose rights are not affected 
by Directive 2000/35/EC, are still governed exclusively by the national legal orders of the 
Member States. (Judgment of the Court of Justice of 26 October 2006, Commission v Italy, 
Case C-302/05, points 29 and 30).

Therefore the situation presented by the petitioner could be solved by including a retention of 
title clause in the contract.

Article 5 Recovery procedure for unchallenged claims

It is generally accepted that all debtors should have the possibility to contest claims. This is, 
for example, also the case in Regulation (EC) No 805/2004 of the European Parliament and of 
the Council of 21 April 2004 creating a European Enforcement Order for uncontested claims 
and in Regulation (EC) No 1896/2006 of the European Parliament and of the Council of 12 
December 2006 creating a European order for payment procedure.

As regards recovery procedures for unchallenged claims, the Directive envisages that an 
enforceable title may be obtained within 90 calendar days. However, nothing prevents 
Member States from establishing a shorter period. As stated in Article 6(2), Member States 
can maintain or bring into force provisions which are more favourable to the creditor. 

Conclusion

The Petition confirms the analysis of the Commission that there is overwhelming evidence 
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that, despite the entry into force of Directive 2000/35/EC, late payment in commercial 
transactions is still a general problem within the EU (including in Spain) and that the 
economic crisis is making the situation worse.

On the basis of this analysis, the Commission has therefore submitted a proposal to change
the current directive [COM (2009)126] which, if adopted by the Council and the European 
Parliament, would provide creditors with additional instruments to enable them to fully and 
effectively exercise their rights when paid late. In particular, creditors would be entitled to 
lump sum compensation for the recovery costs of their claim and additional measures would
discourage public administrations from paying late. For example, it is envisaged that public 
administrations should pay for any goods and services that they procure within 30 days and
should be subject to more stringent penalties if they fail to pay on time. 

This proposal for a directive is currently under examination by the co-legislator (European 
Council and European Parliament – COD/2009/0054). 

4. Commission reply, received on 8 October 2010.

Despite the entry into force of Directive 2000/35/EC, late payment in commercial transactions 
is still a general problem within the EU (including in Spain).

The Commission has therefore submitted a proposal to change the current directive [COM 
(2009)126] which, once adopted, will provide creditors with additional instruments to enable 
them to fully and effectively exercise their rights when paid late. This proposal for a directive 
is currently under examination by the co-legislator (European Council and European 
Parliament – COD/2009/0054). A first reading agreement was reached on the 13 September 
2010 and it will be voted by the European Parliament in a plenary of October.

For example, public authorities will have to pay for the goods and services that they procure 
within 30 days. In case of late payment by public authorities, the creditor will be 
automatically entitled to claim interest for late payments that can not be lower than the 
statutory interest rate (fixed in the directive as a minimum 8%) as well as to claim 
compensation for the reasonable recovery cost.


