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NOTICE TO MEMBERS

Subject: Petition 0153/2010 by Joachim Kelke (German), on his problem with 
marketing in Germany a product authorised in Holland, based on the mutual 
recognition principle (Cassis de Dijon)

1. Summary of petition

The petitioner apparently imported some Herbal-Incense products from Holland, based on 
assurances from the supplier that they were authorised in the country of origin. His intention 
was to market them in Germany. The German authorities, however, considered the 
merchandise to be in potential breach of narcotics regulations and confiscated it. There have 
been no charges as yet. The German businessman alleges breach of Regulation 764/2008/EC 
(revision of Cassis de Dijon) and that the German Product Information Point - created under 
the Regulation - has not been able or willing to clarify the situation.

2. Admissibility

Declared admissible on 8 June 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 8 October 2010.

The petition

The petitioner alleges that he experienced difficulties after importing Herbal-Incense products 
from the Netherlands, despite assurances from the supplier that they were authorised in the 
country of origin. The petitioner’s intention was to market these products in Germany but the 
German authorities considered them to be in potential breach of narcotics regulations and 
confiscated them on 6 February 2009. To date there seem to have been no charges. The 
petitioner alleges breach of Regulation 764/2008/EC and states that the German Product 
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Information Point - created under the Regulation - has not been able or willing to clarify the 
situation.

Observations by the Commission

a) General legal framework

The Commission services note that Regulation (EC) No 764/20081 (hereinafter “the Mutual 
Recognition Regulation” or “the Regulation”) operates in the non-harmonised area, in 
particular for products for which there is no harmonisation of laws at EU level, or for aspects 
of products falling outside the scope of EU harmonisation measures. It entered into force on 
13.05.2009. The Regulation applies to administrative decisions addressed to economic 
operators whether taken or intended to be taken on the basis of a technical rule. National 
authorities must apply the Regulation if the administrative decision: (1) concerns a product 
lawfully marketed in another Member State, (2) concerns a product which is not subject to 
harmonised EU law, (3) is addressed to economic operators, (4) is based on a technical rule 
and (5) has the direct or indirect effect that the product is: (a) prohibited from being placed on 
the market, (b) modified or subject to additional testing before it can be placed or kept on the 
market or (c) withdrawn from the market. 

In the absence of harmonising EU legislation, intra-EU trade is still subject to the Treaty 
provisions covering the free movement of goods (Articles 34 – 36 TFEU) and the general 
principle of mutual recognition. 

As regards narcotic drugs and psychoactive substances, the Mutual Recognition Regulation 
should apply when the competent authorities of a Member State intend to adopt a decision 
that could prohibit the marketing of products that have been lawfully marketed in another 
Member State. This is the case, for example, when a psychoactive substance lawfully 
marketed in another Member State is denied access to the market for reasons based on its 
denomination, size, composition, etc.

b) Imported products

Since 2004, herbal mixtures like “Spice” have been sold in many European countries mainly 
via the internet. This is the first time cannabinoid-like designer drugs have been used as 
adulterants in commercially available products. Drug users reported cannabis-like effects after 
smoking and avoided detection by commonly used drug tests. Although some of the indicated 
ingredients are potentially bioactive, the suspicion was raised that adulterants could be 
responsible for the distinctive effects.

Following analysis by the Institute of Forensic Medicine at the University Medical Centre in 
Freiburg2 of some of the products mentioned by the petitioner, it appears that “Skunk” and 
                                               
1 Regulation (EC) No 764/2008 of the European Parliament and of the Council of 9 July 2008 
laying down procedures relating to the application of certain national technical rules to 
products lawfully marketed in another Member State and repealing Decision No 3052/95/EC, 
OJ L 218, 13.8.2008, p. 21.
2 Published in Toxichem + Krimtech, Volume 76, Heft 2 (2009), p. 90.
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“Smoke” contained large amounts of a cannabimimetic aminoalkylindole compound called 
JWH 018. Additionally, they contained considerable amounts of oleamide, which produces
cannabinoid-like behavioural responses when ingested. The identified CP 47,497 homologue
was detected in all blood samples obtained from the experiments.

This same study concludes that “missing data on toxicity in combination with differences 
from batch to batch in amount and/or kind of drugs applied make these mixtures an 
unpredictable risk for consumers and an ongoing challenge for toxicologists”. These may be 
the grounds on which the decision by the German has been taken, but the documentation 
provided by the petitioner omits to mention this issue.

c) The alleged malfunctioning of the national Product Contact Point

Product Contact Points (PCP) are covered by Articles 9 (“Establishment”) and 10 (“Tasks”) 
of the Regulation. Under the terms of Article 10, PCP must provide economic operators with 
the following information: the technical rules applicable to a specific type of (non-
harmonized) product; the contact details of the competent authorities within that Member 
State; and the remedies generally available in the territory of that Member State in the event 
of a dispute between the competent authorities and an economic operator. PCP must respond 
within 15 working days of receiving any request

As the information provided by the petitioner indicates, he contacted the German PCP 
on 10 August 2009, receiving what appears to be a complete answer to his question on 
19 August 2009. This answer expressly mentions the competent authorities to be contacted as 
well as the general legal framework covering the products in question. No other 
correspondence with the national PCP is included in the documentation provided by the 
correspondent. The other copies of messages provided refer to requests addressed to several 
other organisms and private bodies during August-September 2009. 

d) The list of products

The petitioner also claims that the “product list mentioned in the Regulation had not been 
updated correctly”. Firstly, once again, since the measures adopted by the German authorities 
(6 February 2009) pre-date the entering into application of the Regulation (13 May 2009) this 
is not relevant. Moreover, the terms of Article 12(4) of the Mutual Recognition Regulation 
expressly refer to a “non-exhaustive” list of products. In this context it should be noted that 
such a non-exhaustive list was available at the time of the entry into force of the Regulation 
and has been up-dated ever since.

Conclusion

According to the petitioner, the products in question were seized by the German authorities on
6 February 2009. The Regulation has applied since 13 May 2009 and, therefore, does not 
cover this particular case. 

It should be pointed out that products already lawfully marketed in a Member State and not 
subject to EU legislation are fully covered by Treaty provisions on the free movement of 
goods (Articles 34 to 36 TFEU) and the general principle of mutual recognition established by 
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the Court of Justice. Should national authorities feel that there are grounds for not applying 
the principle of mutual recognition (as appears to be the case), they may adopt measures 
forbidding the marketing of those products provided that: 

a) the intended decision is justified on one of the grounds of public interest set out in Article 
36 TFEU or by reference to other overriding reasons of public interest; and 

b) the intended decision is appropriate for the purpose of achieving the objective pursued and 
does not go beyond what is necessary in order to attain that objective. 

However, the Commission notes that the actual decision by the German authorities 
prohibiting and seizing the products imported from the Netherlands is not part of the 
documentation attached by the petitioner. Therefore, a legal assessment of the terms and/or 
scope of this decision in the light of Articles 34 – 36 TFEU is not possible. 

Moreover, on the basis of the information presented it is not possible to conclude that the 
national PCP has in any way “malfunctioned”. The national PCP provided the petitioner with 
the kind of information indicated by the Regulation well within the established time frame. It 
must also be noted that the national PCP was, in any case, contacted well after the 
confiscation by the national authorities had taken place.

The Commission services consider that an economic operator should always be able to obtain 
information on the legislation applicable to a specific type of product in the territory of the 
Member State of destination by contacting the Product Contact Points established under the 
terms of the Regulation or, in any case, by contacting the local authorities. Obtaining this 
information prior to the marketing of the product is a clear obligation for the economic 
operator in any case and, especially, in the case of products that could be deemed prejudicial 
to the health and life of consumers.


