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Committee on Petitions
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NOTICE TO MEMBERS

Subject: Petition 1318/2008 by Joanna Smolinska (Polish), on behalf of the 
environmental association ‘Stowarzyszenie Milosnikow Krowiarek’, on 
failure to comply with EU environment legislation in connection with the 
mining of aggregate in the vicinity of a Natura 2000 area in southern Poland

1. Summary of petition

The petitioner refers to the mining operations carried out in the vicinity of the Natura 2000 
area of Pasmo Krowiarki (PLH020019) to extract aggregate. The petitioner points out that 
these are a blatant infringement of the provisions of Council Directives 85/337/EEC and 
97/11/EC on the assessment of the effects of certain public and private projects on the 
environment. The petitioner also stresses that the citizens concerned have not been consulted 
on the mining operations and that the responsible Polish authorities are therefore guilty of 
infringing the provisions of Directive 2003/35/EC of the European Parliament and of the 
Council of 26 May 2003 providing for public participation in respect of the drawing-up of 
certain plans and programmes relating to the environment and amending with regard to public 
participation and access to justice Council Directives 85/337/EEC and 96/61/EC. The 
petitioner therefore calls on the European Parliament to intervene and prevent further 
devastation of the natural environment in the area concerned.

2. Admissibility

Declared admissible on 20 February 2009. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 19 June 2009.

Due to the nature and location of the project, the Commission considers that the following 
directives might be applicable: Directive 2001/42/EC on the assessment of the effects of 
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certain plans and programmes on the environment (SEA Directive)1, Directive 85/337/EEC2
on the assessment of the effects of certain plans and programmes on the environment, as 
amended by Directive 97/11/EC3 and Directive 2003/35/EC4 (EIA Directive), the Directive 
92/43/EEC on the conservation of natural habitats and of wild fauna and flora5 (Habitats 
Directive). 

Strategic Environmental Assessment Directive

Directive 2001/42/EC provides that Member States must ensure that an environmental 
assessment be carried out for plans and programmes which are likely to have significant 
environmental effects. According to Article 3(2) of the directive, an environmental
assessment is mandatory for plans and programmes which are prepared for, amongst others, 
the land-use and which set the framework for future development consent for projects listed in 
Annexes I and II to the EIA Directive. Also subject to an assessment are those plans and 
programmes which, in view of their likely effects on Natura 2000 sites, fall under the 
requirements of Articles 6 or 7 of Directive 92/43/EEC, on the conservation of natural 
habitats and of wild fauna and flora. 

The definition of 'plans and programmes' covers also 'any modifications' to them. According 
to the directive those plans and programmes which determine the use of small areas at local 
level and minor modifications to the plans and programmes listed in Article 3(2) will require 
environmental assessment only where the Member States determine that they are likely to 
have significant environmental effects, taking into account the relevant selection criteria set 
out in Annex II of the directive. In the event that the competent authorities determine that 
such significant environmental effects are likely, an environmental assessment has to be 
carried out. 
Thus, in this particular case, the competent authority should fulfil the requirements of the 
SEA Directive and determine whether the modifications to the existing land use plan for the 
municipality of Kłodzko in the village of Żelazno is likely to have significant effects on 
environment. If the competent authority so decides, an environmental assessment has to be 
carried out. The environmental report should be prepared and consultations with the public 
and authorities likely to be concerned by reason of their specific environmental 
responsibilities have to take place as a part of such an assessment. The environmental report, 
as well as those opinions expressed during the above consultations, have to be taken into 
account during the preparation of the plan and before its adoption or submission to the 
legislative procedure. 

Environmental Impact Assessment Directive 

Council Directive 85/337/EEC on the assessment of the effects of certain public and private 
projects on the environment (EIA Directive), as amended, provides that Member States must 
ensure that, before development consent is given, projects likely to have significant effects on
                                               
1 OJ L 197, 21.07.2001, p. 30-37
2 OJ L 175, 5.7.1985, p. 40-48
3 OJ L 73, 14.3.1997, p. 5-15
4 OJ L 156, 25.6.2003, p.17 
5 OJ L 206, 22.7.1992.
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the environment by virtue, inter alia, of their nature, size or location are made subject to an 
assessment of their environmental effects. These projects are defined in Article 4 which refers 
to Annexes I and II of the directive.

Quarries and open-cast mining as well as any change to or extension of them fall under the 
scope of the EIA Directive. For projects listed in Annex I, an environmental impact 
assessment is mandatory. Projects which fall under Annex II must be made subject to a so-
called "screening" process (Article 4(2)-(3) of the EIA Directive), which aims to determine, 
either through a case by case examination or according to thresholds or criteria, whether the 
project is to be made subject to an assessment because of its likely significant effects on the 
environment taking into account the relevant selection criteria set out in Annex III of the 
directive. If the national authority takes the view that a project’s characteristics do not require 
it to be subjected to an EIA, its decision must contain or be accompanied by all the 
information that makes it possible to check that it is based on adequate screening and must be 
available to the public. In the case where the Member State decides that the project will have 
significant effects on the environment, an EIA has to be carried out.

The EIA has to identify, describe and assess in an appropriate manner, the direct and indirect 
effects of a project on, amongst others, the following: human beings, fauna and flora, soil 
water, air, landscape. If the EIA is carried out, consultations with the public and authorities 
likely to be concerned by reason of their specific environmental responsibilities, have to take 
place. The decision for development consent should take into account the outcomes of the 
above consultations and information provided by the developer to the competent authorities as 
part of the EIA procedure. Finally, the decision to grant or refuse development consent has to 
be made available to the public. 

Habitats and Birds Directives

In relation to ongoing activities, according to the provisions of Article 6.2 of the Habitats 
Directive, a Member State shall take appropriate steps to avoid, in the special areas of 
conservation, the deterioration of natural habitats and the habitats of the species for which the 
areas have been designated, in so far as such disturbance could be significant in relation to the 
objectives of this Directive. Any new plan or project likely to have a significant impact on 
Natura 2000 sites shall be subject to an appropriate assessment of its implications for the site 
regarding the site's conservation objectives, as required by Article 6.3 of the Habitats 
Directive. 

The Commission wants to stress that before authorising the project of extending the mining 
operations; the competent authorities will need to ensure that the requirements of Article 6 
and, in particular, paragraphs 6.3 and 6.4, of the Habitats Directive are fulfilled. On the basis 
of the required assessment, the competent authorities have to determine whether there will be 
a significant impact on the site. In this event, the project may only proceed in the absence of 
alternative solutions if it is of overriding public interest and with the provision of 
compensatory measures to offset damage to the site. If the project is likely to have a 
significant negative impact on priority habitats or species, the Polish authorities, before 
approving the project, should seek the opinion of the Commission. 
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According to the information available to the Commission, it seems that the existing quarry 
may have been exploited in the years 2006-2008 despite its negative impact on the Site of 
Community Importance 'Pasmo Krowiarki' PLH 020019. Furthermore, the foreseen extension 
to the quarry is also located within the borders of the 'Pasmo Krowiarki' site.

On the basis of the information submitted, it appears that the mining operation described by 
the petitioner could have been carried out without respecting the requirements of Article 6.2 
of the Habitats Directive, as no so-called 'environmental decision' was granted for the 
operations taking place during 2006-2008. In the case of an extension of the area of the 
mining operations, based on the information provided by the petitioner, it seems that the local 
authorities have approved changes to the local spatial development plan foreseeing the 
expansion of the operations, despite the known negative impacts on the 'Pasmo Krowiarki' 
site, and particularly on the priority habitat 6210, which could constitute a breach of the 
provisions of Article 6(3) and 6(4) of the Habitats Directive and of the SEA Directive. 

The Polish authorities have taken the necessary steps to suspend the permit for aggregate 
extraction and requested that the mining operations be stopped; hence the possible breach of 
Article 6.2, with regard to the ongoing mining activities in the area, has already been 
addressed by Poland. The extension of the mining area would still have to be authorised by 
the Polish authorities, as a spatial development plan does not constitute a legal permission to 
extract aggregates. Until a final decision is taken on allowing the extension of the mining 
operations in the area, the Commission is not in a position to assess whether or not the 
requirements set out by the Habitat and EIA Directives are being respected. Nevertheless, the 
Commission will contact the relevant authorities asking for additional information in order to 
clarify the situation concerning compliance with Community law.

4. Commission reply received on 22 January 2010

The Commission’s additional comments to the petition are as follows:-

According to the information provided by the Polish environmental authorities (General 
Directorate for Environmental Protection), the permit for aggregate extraction in the quarry in 
the proximity of Zelazno village within the Natura 2000 site SCI 'Pasmo Krowiarki' 
(PLH020019) is still suspended. Moreover, the national environmental authorities concluded 
that the permit for the extraction was granted prior to Poland's accession to the EU and, 
therefore, the obligation of the appropriate assessment in the meaning of Art. 6(3) of the 
Habitats Directive did not apply, and the General Directorate launched the procedure aimed at 
revoking the earlier decision of the Voivode to suspend extraction. Some of the citizens of 
Zelazno village have objected to this procedure and have brought the matter before the 
Regional Administrative Court in Warsaw, where the case is pending. The extraction permit 
from 1999, subject of the dispute, was amended in 2009 by reducing the rights to extract. 

The regional environmental authorities (Regional Directorate for Environmental Protection) 
issued in 2009 the so-called 'environmental decision' which specified the conditions under 
which the extraction could take place to take into account the protection requirements of the 
Natura 2000 site 'Pasmo Krowiarki'. However, this decision has been repealed due to 
discrepancies between that decision and the existing local spatial development plan for 
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Klodzko municipality.

Regarding the issue of the future extension of the mining activities, according to the 
information obtained from the General Directorate for Environmental Protection, the 
extension of the mining area is being considered by the local authorities: the Klodzko 
municipality has initiated the procedure for introducing changes to its local spatial 
development plan. Polish law requires that the modification to the plan be made subject to the 
Strategic Environmental Assessment procedure, including an assessment of the impact on 
Natura 2000 sites. As part of such an assessment, the environmental report will be prepared 
and the consultations with the public and authorities, including the environmental authorities 
will take place. The competent authority for providing the opinion within this procedure will 
be the Regional Directorate for Environmental Protection. The environmental report as well 
as opinions expressed during the above-mentioned consultations will have to be taken into 
account before the adoption of the plan. In the view of the Commission, this fulfils the 
requirements of Directive 2001/42/EC on the assessment of the effects of certain plans and 
programmes on the environment (SEA Directive)1, as well as the requirements of Article 6.3. 
of the Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and 
flora2 (Habitats Directive) regarding the assessment of the likely impact of the plan on the 
Natura 2000 network.

Furthermore, such a spatial development plan does not constitute a legal agreement to extract 
aggregates, and the extension of the area where the aggregate extraction is carried out would 
require an individual permit. Before final consent is granted, the project will have to be 
assessed as required by the relevant directives. 

5. Commission reply, received on 8 October 2010.

In April 2010, the petitioner drew the Commission's attention to the damages caused to 
habitat types 6210 (Semi-natural dry grasslands and scrubland facies on calcareous substrates) 
– approx. 3,7 ha - and 6510 (Lowland hay meadows) – approx. 22 ha – resulting from 
ploughing grasslands for land cultivation.

Following the Commission's subsequent request for information, the Polish environmental 
authorities submitted up-to-date information concerning this petition. According to the Polish 
authorities, extraction of marble in the Żelazno quarry has ceased since 2009. On 17 February 
2009, a so-called "environmental decision" was issued for the project, by means of which the 
local authorities refused to grant authorisation for further marble extraction in the Żelazno 
quarry. This refusal was based on the discrepancies between the project application and the 
local land-use plan as regards the eligibility of some areas covered by the project for mining. 
The investor subsequently submitted a request to introduce changes in the land-use plan, but 
failed to meet formal requirements for the application to be admissible (unpaid fee). The 
procedure for the modification of the land use plan was, therefore, suspended. Should the 
investor want to resume the procedure, the modification of the plan will be subject to the SEA 
Directive3, 2001/42/EC, and will have to include an assessment of the plan on the Natura 

                                               
1 OJ L 197, 21.07.2001, p. 30-37
2 OJ L 206, 22.7.1992.
3 OJ L 197, 21.7.2001, p. 30-37
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2000 sites and public consultation.

As regards damage caused to the habitat types protected within the Pasmo Krowiarki site,
(PLH020019), the authorities say that damage has indeed occurred. To rectify the situation, 
pursuant to the decision of the regional environmental authorities in Wroclaw, land owners in 
the Żelazno community were requested to repair the damage that had been caused and to 
restore the habitats to their original condition. A procedure for a similar decision concerning 
land owners in the community of Bystrzyca is underway.


