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Subject: Petition 0307/2010 by Pawel Joachimiak (Polish), on the Polish law on industrial 
property rights and its incompatibility with a number of international and 
European legal acts

1. Summary of petition

The petitioner claims that the Polish law on industrial property rights and, in particular the 
provisions of Article 296 of that law concerning trademarks and their protection, is contrary to 
a number of international and European legal acts, and he refers in that connection notably to 
the 1883 Paris Convention for the Protection of Industrial Property, most recently amended at 
Stockholm in 1967, the 2006 WIPO's Singapore Treaty on the Law on Trademarks, Council 
Regulation (EC) No 40/94 on the Community trademark, Council Regulation (EC) No 
1653/2003 amending Regulation (EC) No 40/94 on the Community trademark, Commission 
Regulation (EC) No 355/2009 amending Regulation (EC) No 2869/95 on the fees payable to 
the Office for Harmonisation in the Internal Market (trademarks and designs) and Regulation 
(EC) No 2868/95 implementing Council Regulation (EC) No 40/94 on the Community 
trademark, and Commission Regulation (EC) No 1041/2005 amending Regulation (EC) No 
2868/95 implementing Council Regulation (EC) No 40/94 on the Community trademark. The 
petitioner therefore calls on the European Parliament to intercede with the responsible Polish 
authorities to persuade them to adapt the applicable Polish legislation to EU legal acts in this 
sphere.

2. Admissibility

Declared admissible on 29 June 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 10 November 2010.
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The petitioner claims that by an amendment of the Industrial Property Law in 2003, Poland no 
longer provides for lump-sum damages for trade mark infringements. He implies that this 
provision was in the law before 2003 and was removed by the abovementioned reform. He 
further claims that this is contrary to various legal acts and treaties on intellectual property 
rights.

At EU level, the legal instrument which deals with the issue mentioned above is Directive 
2004/48/EC1 on the enforcement of intellectual property rights.

The possibility to provide for lump sum damages is provided for by way of an option for the 
judicial authorities ("may"). 

In its Article 13(1), the Directive states:

"When the judicial authorities set the damages:

(a) they shall take into account all appropriate aspects, such as the negative economic 
consequences, including lost profits, which the injured party has suffered, any unfair profits
made by the infringer and, in appropriate cases, elements other than economic factors, such 
as the moral prejudice caused to the rightholder by the infringement;
or
(b) as an alternative to (a), they may, in appropriate cases, set the damages as a lump sum on 
the basis of elements such as at least the amount of royalties or fees which would have been 
due if the infringer had requested authorisation to use the intellectual property right in 
question."

According to the information available to the Commission Poland provides for lump sum 
damages, both for industrial property rights (included trade marks) as well as for copyright 
breaches.2 Moreover, according to that information, Article 79 of the Polish Copyright Act 
provides for double lump sum damages, and in the case of culpable infringement, even for 
triple damages.

The Commission is currently not aware of any problems with the transposition of Article 
13(1) of Directive 2004/48/EC in Poland.

                                               
1

OJ L 157, 30.4.2004, p. 45–86
2 For patents, utility models, industrial designs, and integrated circuits topography: Article 287 of the Industrial 
Property Act; for trade marks and geographic designation infringements: Article 296 of the Industrial Property Act; 
Copyright: Article 79 of the Copyright and Related Rights Act.


