
CM\838885EN.doc PE452.740v01-00

EN United in diversity EN

EUROPEAN PARLIAMENT 2009 - 2014

Committee on Petitions

10.11.2010

NOTICE TO MEMBERS

Subject: Petition 0396/2010 by Domenico Lamanna Di Salvo (Italian), on alleged 
infringement of the EU legislation by the German civil code relating to alimony 

1. Summary of petition

The petitioner alleges that the provisions of the German civil code relating to payment of 
alimony (BGBEG Art 18§2) which stipulate that German law shall prevail in cases where the 
law of the country of habitual residence or joint citizenship cannot apply is in contradiction 
with the Charter of Fundamental Rights and also Regulation 44/2001/EC on jurisdiction and 
the recognition and enforcement of judgments in civil and commercial matters.

2. Admissibility

Declared admissible on 7 July 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 10 November 2010.

The petition

On 19 November 2009, the Amtsgericht Bergheim (the Bergheim Local Court) in Germany 
ordered the petitioner, an Italian national, to pay maintenance to his wife and his adoptive 
daughter. Furthermore, the German court in question refused to comply with the request to set 
aside the decisions awarding maintenance to the petitioner’s wife and adoptive daughter after 
the alleged reconciliation of the spouses, as the court was unable to establish any legitimate 
interest in doing so, taking into account that under German civil procedural law the decision 
whether or not to enforce a civil judgment is left entirely to the beneficiary of the judgment. 
With the present petition, the petitioner claims that Article 18(2) of the Introductory Act to the 
German Civil Code is incompatible with the principles contained in Council Regulation (EC) 
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No 44/20011 (‘the Brussels I Regulation’). In his view, therefore, the application of Article 
18(2) by German courts is in breach of EU law. Furthermore, the petitioner is of the opinion 
that the German court has violated his rights under Articles 1, 6, 8, 21(2), 41 and 47(1) and 
(2) of the Charter of Fundamental Rights of the European Union and Articles 6, 8, 13 and 14 
of the European Convention on Human Rights.

The Commission's observations

The Commission has considered the petitioner’s initial petition and the further documents 
submitted to the Committee on Petitions on 22 July 2010. Additionally, there are two 
complaints of 22 February 2010 and 8 April 2010 from the petitioner to the Commission that 
concern the same issues as his petition. 

Nothing in the petitioner’s submissions suggests that there has been an infringement of EU 
law by the German court. In particular, there is no clear indication that the German court 
incorrectly applied the Brussels I Regulation or that Article 18(2) of the Introductory Act to 
the German Civil Code is incompatible with EU law. 

As regards the petitioner’s complaint that the German court lacked jurisdiction to hear his 
wife’s application for maintenance, it is not clear from the decision of 11 November 2008 on 
which grounds the Amtsgericht Bergheim has based its jurisdiction. 

Article 5(2) of the Brussels I Regulation provides that, in maintenance cases, jurisdiction lies 
with the courts of the place of the domicile or habitual residence of the maintenance creditor 
or, if the matter is ancillary to proceedings concerning the status of a person, the court which, 
according to its national law, has jurisdiction for those proceedings, unless that jurisdiction is 
based solely on the nationality of one of the parties. 

In accordance with Article 59(1) of the Brussels I Regulation, in order to determine whether a 
party is domiciled in a Member State before whose courts a matter is brought, the court shall 
apply its internal law. It is for the national court to establish the domicile or habitual residence 
of the maintenance creditor, taking into account all the circumstances specific to each 
individual case. It is outside the powers of the Commission to verify the factual elements of a 
case on the basis of which a Member State court has assumed jurisdiction and given its 
judgment.

However, it is clear that the Amtsgericht Bergheim did not base its jurisdiction on Article 
18(2) of the Introductory Act to the German Civil Code. Article 18(2) is not concerned with 
the matter of which courts may hear a maintenance application, but regulates the law 
applicable to a maintenance claim once the court has assumed jurisdiction. The Brussels I 
Regulation essentially deals with jurisdiction rules and the recognition and enforcement of 
judgments. Questions of applicable law are outside its scope of application. There is therefore 
no issue of compatibility between the applicable law rule set out in Article 18(2) of the 
Introductory Act to the German Civil Code and the Brussels I Regulation. Furthermore, 
                                               
1 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters, OJ L 12, 
16.1.2001, p. 1.
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Article 18(2) corresponds to Article 6 of the 1973 Hague Convention on the Law Applicable 
to Maintenance Obligations, to which both Germany and Italy are parties.

Additionally, it should be noted that, even if the German court had wrongly assumed 
jurisdiction in this case, the end result concerning the petitioner’s obligation to pay 
maintenance might well have been the same, given that Italian courts would also have had to 
apply the rules contained in the 1973 Hague Convention on the Law Applicable to 
Maintenance Obligations. 

As regards the alleged infringement of Articles 1, 6, 8, 21(2), 41 and 47(1) and (2) of the 
Charter of Fundamental Rights of the European Union it is true that Article 6(1) of the Treaty 
on European Union attributes to the Charter of Fundamental Rights of the European Union
the same legal value as the Treaties. However, under the Treaty on European Union and the 
Treaty on the Functioning of the European Union, the Commission has no general powers to 
intervene in individual cases of alleged infringements of fundamental rights. Pursuant to 
Article 51(1), first sentence of the Charter, the provisions of the Charter are addressed to the 
institutions, bodies, offices and agencies of the Union with due regard for the principle of 
subsidiarity and to the Member States only when they are implementing Union law. 
Accordingly, the Commission may only take action if an issue of EU law arises during the 
implementation of EU law by Member States. Against this background, it is not clear in 
which manner the petitioner considers that the Amtsgericht Bergheim has infringed Articles 1, 
6, 8, 21(2), 41 and 47(1) and (2) of the Charter of Fundamental Rights. If the petitioner 
believes that the maintenance judgment itself violates the relevant Charter provisions, it must 
be noted that this judgment is based on the application of substantive German family law and 
not EU law, and therefore the Charter of Fundamental Rights is not applicable. 

As the petitioner considers that also his fundamental rights under Articles 6, 8, 13 and 14 of 
the European Convention on Human Rights have been violated, he may lodge a complaint 
with the Council of Europe’s European Court of Human Rights after he has exhausted all 
domestic legal remedies.

Conclusion

In the light of the above, the Commission will not be able to intervene in the petitioner’s case.


