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Subject: Petition 0408/2010 by the Executive Committee of the 'Organización Impulsora 
de Discapacitados (OID)’ organisation for the disabled, on the monopoly for the 
sale of tickets issued by the Spanish National Association for the Blind (ONCE)

1. Summary of petition

The petitioners object to the fact that only disabled persons recognised by the Spanish 
National Organisation for the Blind are authorised to sell its lottery tickets. They argue that 
this constitutes a monopoly and want others to be authorised to sell the tickets.

2. Admissibility

Declared admissible on 12 July 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 10 November 2010.

The petition

The petitioner is a Spanish non-profit charity organisation dedicated to the integration of 
persons with social, labour and sensory disabilities. In order to finance its different activities 
the organisation applied for an authorisation to organise and operate a lottery. The Spanish 
authorities did not grant such an authorisation. The petitioner claims that this refusal is inter 
alia a breach of EU law, in particular considering the fact that ONCE (Organizacion de 
Ciegos de España), a non profit organisation that looks to improve the life conditions of blind 
people in Spain, has been given the right to organise its own lottery. 

THE COMMISSION’S COMMENTS ON THE PETITION 
In Spain, L.A.E. (Loteria y Apuestas del Estado), the state owned lottery, and ONCE have the 
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monopoly of national lottery games. The public sector exploits, on an exclusive basis, the 
lotteries at the national level. In 1956 Spain banned the selling of foreign lottery tickets and 
the publication of the programs, publicity and announcements of foreign lotteries. In 1985, the 
additional provision n° 18 to the Law of the State Budget for 1986 specifically banned the 
putting into circulation, commerce, possession or production of tickets, stamps, cartoons,
notes, machines or any other element, including technical and computerized, serving as a
support for games of chance, drawings, lotteries, raffles, tombolas, random combinations and, 
in general, any activity in which amounts of money or economically valuables objects are 
risked in form of betting with respect to results. This prohibition exempts the State lotteries 
and the lotteries organized by the National Blinds Organization. Some special drawings, such 
as the pro-blind ticket (Cupón pro-ciegos) and the «Combo», are exploited in exclusivity by 
ONCE (National Blinds Organization). In effect, an order of 23.03.2000 attributes, in Article 
5, the exclusive right to exploit a certain lottery as well as the possibility to increase the area 
of action to other gaming to the National Blinds Organization.

In its case-law the Court of Justice of the European Union has defined the application of EU 
law to gambling services as well as the possibilities of Member States to restrict such 
services.

Article 49 TFEU on the freedom of establishment allows for the actual pursuit of an economic 
activity through a fixed establishment in another Member State for an indefinite period. The 
organisation and operation of a lottery certainly falls within its scope. Restrictions on freedom 
of establishment for nationals of a Member State in the territory of another Member State, 
including restrictions on the setting-up of agencies, branches or subsidiaries, are prohibited by 
Article 49 TFEU (Case C-243/01 Gambelli and Others [2003] ECR I-13031, paragraph 46).

Lotteries are furthermore regarded as "services" within the meaning of Article 56 TFEU. The 
services at issue are those provided by the operator of the lottery to enable purchasers of 
tickets to participate in a game of chance with the hope of winning, by arranging for that 
purpose for the stakes to be collected, the draws to be organized and the prizes or winnings to 
be ascertained and paid out (case C-275/92, Schindler, [1994] ECR I-01039 paragraphs 25 to
27).

Articles 49 and 56 TFEU require the abolition of all restrictions on the freedom of 
establishment and the freedom to provide services, even if those restrictions apply without 
distinction to national providers of services and to those from other Member States, when they 
are liable to prohibit, impede or render less advantageous the activities of a service provider 
established in another Member State where it lawfully provides similar services. The freedom 
to provide services is for the benefit of both providers and recipients of services (Case C-
42/07 Liga Portuguesa de Futebol Profissional and Bwin International [2009] ECR I-0000, 
paragraph 51 and the case-law cited). 

It is common ground that legislation of a Member State, granting an exclusive right to 
organise games of chance and prohibiting any other operator from offering the same service, 
constitutes a restriction on the freedom guaranteed by the Treaty (see, to that effect, Liga 
Portuguesa de Futebol Profissional and Bwin International, paragraph 52, and Case C-258/08 
Ladbrokes Betting & Gaming and Ladbrokes International [2010] ECR I-0000, paragraph 16).
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However, it is necessary to assess whether such a restriction may be allowed as a derogation 
expressly provided for by Articles 51 and 52 TFEU or justified, in accordance with the case-
law of the Court, by overriding reasons in the public interest (see, to that effect, Liga 
Portuguesa de Futebol Profissional and Bwin International, paragraph 55). 

Article 52(1) TFEU allows restrictions justified on grounds of public policy, public security 
or public health. A certain number of overriding reasons in the public interest which may also 
justify such restrictions have been recognised by the case-law of the Court, including, in 
particular, the objectives of consumer protection and the prevention of both fraud and 
incitement to squander money on gambling, as well as the general need to preserve public 
order (Liga Portuguesa de Futebol Profissional and Bwin International, paragraph 56). 

In that context, moral, religious or cultural factors, as well as the morally and financially 
harmful consequences for the individual and for society associated with betting and gaming, 
may serve to justify a margin of discretion for the national authorities, sufficient to enable 
them to determine what is required in order to ensure consumer protection and the 
preservation of public order (Case C-243/01 Gambelli and Others [2003] ECR I-13031, 
paragraph 63, and Joined Cases C-338/04, C-359/04 and C-360/04 Placanica and Others 
[2007] ECR I-1891, paragraph 47). 

The Member States are free to set the objectives of their policy on betting and gambling 
according to their own scale of values and, where appropriate, to define in detail the level of 
protection sought. The restrictive measures that they impose must, however, satisfy the 
conditions laid down in the case-law of the Court, in particular as regards their proportionality 
(see, to that effect, Placanica and Others, paragraph 48, and Liga Portuguesa de Futebol 
Profissional and Bwin International, paragraph 59). According to the case-law of the Court, 
Member States need to determine whether their legislation actually serves the objectives 
which might justify it and whether the restrictions it imposes do not appear disproportionate 
in the light of those objectives (Gambelli and Others, paragraph 75, and Placanica and Others, 
paragraph 58). 

Spain has regulated its national lottery market as a system of exclusive rights. Only L.A.E., 
the state-owned lottery and ONCE, the National Blinds Organization, have the right to 
organise and operate a lottery at the national level. This system translates into a restriction to 
the freedom of establishment and to provide services for all other potential operators, because 
they are banned from offering a lottery at national level. While EU law allows Member States 
to choose the regulatory model necessary for achieving the objectives of their national 
gambling policy, it also requires that any restriction inherent in this system is justified and 
proportionate. Nonetheless, based on the information supplied by the petitioner, the 
Commission was not able to identify relevant elements that would indicate the lack of 
justification or proportionality of the Spanish system of exclusive rights for the organisation 
and operation of lotteries. 

Directive 2000/78/EC1 prohibits discrimination based on, inter alia, disability concerning 
employment and occupation. In the view of the Commission, this Directive does not apply to 
                                               
1 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for 
equal treatment in employment and occupation, OJ L 303, 2.12.2000, p. 16.
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the present case, since it concerns a complaint of hypothetical discrimination between 
different associations formed by different types of disabled persons regarding the attribution 
of a licence to explore a lottery. Moreover, concerning the claim of violation of the principle 
of equal treatment enshrined in the European Convention of Human Rights, it should be 
recalled that this is a legal instrument of the Council of Europe. A violation of this 
Convention can not possibly constitute a violation of European Union law in a case that is not 
within the material remit of the latter. Finally, regarding the complaint of violation of the 
Spanish Constitution provisions on equality, it is enough to recall that this is a matter of 
exclusive competence of the national authorities, regarding which the European Union has no 
competence.  

Conclusions

The Spanish lottery monopoly constitutes a restriction to internal market rules which can be 
allowed as derogation expressly provided for by the Treaty or justified, in accordance with the 
case-law of the Court, by overriding reasons in the public interest. Based on the information 
supplied by the petitioner, the Commission was not able to identify the elements proving that 
the Spanish regulatory model would be in breach of Union law.


