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Subject: Petition 0513/2010 by Tom Muirhead (British), on parental responsibility in 
the case of children of unmarried parents in UK legislation

1. Summary of petition

The petitioner strongly protests against the national legislation in the filed of parental rights 
and responsibility arguing that in the case of the children of an unmarried couple only one of 
the parents is granted parental  responsibility. According to the petitioner, such children 
would be discriminated against in comparison with the children of married couples. He offers 
as example the Section 3 of the Children Act 1995 (Scotland) and his own situation where 
British Courts would have refused to consider his arguments related to discrimination and 
violation of the provisions of the European Charter of Fundamental Rights and to ask a 
preliminary question to the European Court of Justice. He argues that the EU should get 
further involved in the area of parental rights and responsibility.

2. Admissibility

Declared admissible on 13 September 2010. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 10 November 2010.

The petitioner, a UK national, complains about the British legislation granting parental 
responsibility only to a mother in case a child is born out of wedlock. According to the 
petitioner, children born out of wedlock are discriminated against in comparison with the 
children of married couples. He offers as example the Section 3 of the Children Act 1995 
(Scotland). He highlights that this legislation is discriminatory and violates several articles of 
the European Convention on Human Rights, namely Article 14 and the standalone ban on 
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discrimination contained in Protocol 12. 

The petitioner also complains about the way the UK authorities dealt with his own case. The 
petitioner states that he was threatened and assaulted by the judicial authorities during court 
proceedings, that they refused to hear his arguments and that they have refused to ask for a 
preliminary ruling to the European Court of Justice in his case. 

The petitioner argues that the EU should get further involved in the area of parental rights and 
responsibility, as the legislation adopted in breach of any part of the ECHR negatively affects 
the rights to free movement of EU citizens.

The right to a fair trial, the prohibition of discrimination and the right to respect for private 
and family life constitute important values, enshrined in the Charter of Fundamental Rights of 
the European Union and the European Convention on Human Rights. However, according to 
Article 51 of the EU Charter of Fundamental Rights, the provisions of this Charter are 
addressed to the institutions, bodies, offices and agencies of the Union with due regard for the 
principle of subsidiarity and to the Member States only when they are implementing Union 
law. 

On the basis of the information provided by the petitioner, it does not appear that the Member 
State concerned did act in the course of implementation of EU law. Indeed the decisions taken 
by the national judicial authorities relate to parental responsibility and visitation rights which 
are not governed by provisions of EU law. EU law as it currently stands (and notably 
Regulation (EC) No 2201/20031[1] (‘the Brussels IIa Regulation’) only governs issues 
of jurisdiction and of the recognition and enforcement of existing judgments in another 
Member State. Hence, in the matter referred to in the petition, it is for Member States alone to 
ensure that their obligations regarding fundamental rights – as resulting from international 
agreements and from their internal legislation – are respected. 

The Court of Justice of the European Union has ruled in its judgment in case C-400/10 PPU 
McB [2010] ECR I-0000 that EU law does not preclude a Member State from providing by 
its law that the acquisition of rights of custody by a child’s father, where he is not married to 
the child’s mother, is not automatic but dependent on the father’s obtaining a judgment from a 
national court with jurisdiction awarding such rights to him.  

Therefore, the Commission is not in a position to comment further on the petition.

                                               


