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NOTICE TO MEMBERS

Subject: Petition 1047/2007 by Pol O'Morain (Irish), on the conditions for issuing visas to 
members of the families of European citizens

1. Summary of petition

The petitioner, an Irish national, wishes to know whether his offspring, an EU citizen who has 
been issued with a permanent residence permit by the British authorities, needs to apply for a 
visa in order to travel from England to other EU Member States.  He himself argues that, 
under Article 5(2) of Directive 2004/38/EC this should not be necessary.  However, the 
French authorities and many of the European embassies in London have informed him that, 
notwithstanding the provisions of the directive, a visa is in fact necessary, despite holding a 
permanent residence permit as a member of the family of a European citizen.

2. Admissibility

Declared admissible on 10 March 2008. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 26 September 2008.

The petitioner alleges that the French embassy, along with embassies of many other EU 
Member States, require third country family members of an EU citizen to have an entry visa 
despite the fact that they hold a permanent residence card. He also complains that it takes an 
average time of 8 weeks from the date of application to obtain an appointment.

Under Directive 2004/38/EC, family members have the right to accompany or join the EU 
citizen in a Member State other than that of which the EU citizen is a national. This right is 
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derived from their family link with the EU citizen.

As provided in Article 5(2) of the Directive, Member States may, where the EU citizen 
exercises the right to move and reside freely in its territory, require the family member who is 
a national of a third country to have an entry visa in accordance with Regulation (EC) No 
539/2001 or, where appropriate, with national law.

Article 5(2) of the Directive provides that possession of the valid residence card referred to in 
Article 10 of the Directive exempts from the visa requirement third country family members 
of an EU citizen accompanying or joining the citizen in a Member State other than that of his 
or her nationality.

Residence cards under Article 10 of the Directive are issued to third country family members 
to attest that they have the right of residence in the host Member State for a period of longer 
than three months.

As stipulated in Article 16(2) of the Directive, third country family members who have legally 
resided with the EU citizen in the host Member State for a continuous period of five years
shall have the right of permanent residence there. This right is attested by means of a
permanent residence card, issued under Article 20 of the Directive.

Given that Article 5(2) of the Directive exempts holders of a residence card from the visa 
requirement, the Commission considers that, a fortiori, holders of a permanent residence card
under Article 20 of the Directive are exempted from the visa requirement as well.

In order to comply with the provisions of Directive 2004/38/EC, France brought into force the 
Code on Entry and Stay of Foreigners and Right to Asylum (Code de l'entrée et du séjour des 
étrangers et du droit d'asile), as amended.

Article R121-1 of the Code correctly transposed Article 5(2) of the Directive by providing 
that third country family members are exempted from the visa requirement if they have a 
document proving their family link with an EU citizen. The permanent residence card is such 
a document. The refusal to accept a permanent residence card seems to be an isolated case of 
incorrect application of Community rules by the French authorities. 

Regarding the visa procedure, Member States must grant third country family members every 
facility to obtain the necessary visas which must be issued free of charge as soon as possible 
and on the basis of an accelerated procedure.

A system under which it would take 8 weeks to obtain an appointment appears to be contrary 
to the obligation of Member States to grant the applicants every facility to obtain the visas and 
to issue it as soon as possible and on the basis of an accelerated procedure.

4. Commission reply, received on 9 December 2010.

On 30 April 2010, the Commission met the French authorities on a bilateral basis to discuss 
the overall transposition and application of Directive 2004/38/EC by France. 

In that context, the Commission raised, in general terms, the issue of delays that some third 
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country family members of EU citizens had encountered when applying for visas. The French 
authorities explained that this category of family members has direct access to the Consular 
Office and that a special counter is dedicated to those persons in order to ensure a swift 
treatment of the visa applications. The French authorities will verify the instructions available 
to consulates and embassies in order to avoid delays.

On 19 March 2010, the Commission adopted a Decision establishing the Handbook for the 
processing of visa applications and the modification of issued visas1. This Handbook is 
intended for Consulates of the States applying the common visa policy and contains 
operational instructions, best practices and recommendations on how the rules on processing 
of visa applications must be applied by the authorities. It includes a chapter dedicated to EU 
citizens and their family members and should represent a real improvement in the area with 
some of the most persistent problems of incorrect application of Union law on free movement.

                                               
1 COM (2010) 1620 final.


