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Subject: Petition 0569/2008 by Daniele Rovai  (Italian), concerning electricity bill 
charges for the dismantling of old nuclear power stations in Italy

1. Summary of petition

The petitioner indicates that, as an Italian citizen, he is required to pay a special levy which is 
included on his electricity bill. He maintains that a part of the proceeds from this levy which 
are intended for special electricity network administrative purposes, is in fact being used to 
top up general funding.  He takes the view that this is in fact a ‘stealth tax’. He asks the 
European Parliament whether it is admissible for a State to impose a stealth tax on its citizens 
in the form of a special levy.

2. Admissibility

Declared admissible on 2 October 2008. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 20 March 2009.

The petitioner considers that a surcharge (tariff component A2), as defined by Article 3(11) of 
Legislative Decree no 79 of 16 March 1999 and article 1(1) of Decree- Law No 25 of 18 
February 2003 converted, with amendments, into Act No 83 of 17 April 2003 levied in Italy 
on electricity is contrary to Community law.

In principle, it is not contrary to Community law for a Member State to introduce a parafiscal 
levy in the form of an electricity tariff surcharge and use the proceeds (or part thereof) to 
finance the general budget.
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In 1987, as a result of a referendum, Italy decided to abandon the use of nuclear energy for the 
production of electricity. This event resulted in the halting of the construction of nuclear 
plants and the decommissioning of the existing ones. According to Article 13(2)(e) of 
Legislative decree 15 March 1999, n. 791 ENEL S.p.A.2 was required to found a distinct 
company, which would carry out decommissioning of nuclear power plants and handle toxic 
waste. 

The residual nuclear costs resulting from the interrupted constructions of new nuclear plants 
and the decommissioning of the existing ones were recognized as a burden of national 
electricity systems. In fact, Article 3(11) of Legislative decree 15 March 1999, n. 793

entrusted the respective ministries to specify the precise costs that were to be covered by the 
final consumers. 

At the meeting of 24 February 2000, L'Autorita per l'energia elettrica e il gas (AEEG) 
decided (Delibera 39/00) that the tariff component A2 can be used for covering the costs 
related to decommissioning of nuclear plants, closing of the circle, management and disposal 
of nuclear waste and thereto related activities. According to the latest information available to 
the Commission, pursuant to Decision (Delibera ARG/elt 138/08) of 29 September 2008 of 
the AEEG this tariff component is indeed still used for covering residual nuclear costs. 

In principle, under Community law Italy may collect a special fund by levying surcharges on 
electricity, however, according to Article 25 and 90 of the EC Treaty, as interpreted by the 
Court in the Essent4 case, Member States are precluded from levying such surcharges on 
domestic and imported electricity where the burden borne by domestic electricity producers is 
wholly or partially offset through the advantages they receive out of the revenue from the 
surcharge.    

In the past, the above-described electricity taxation system in Italy was subject to distinct 
taxes such as "sovrapprezzo per onere nucleare" and "sovrapprezzo per nuovi impianti da 
fonti rinnovabili e assimilate" regarding which the Commission had opened an infringement 
procedure. Following the changes in the regulatory regime the procedure was left open in 
order to verify whether the new arrangements are compliant with Community law. Indeed, the 
Commission has certain doubts regarding some aspects of the changed electricity taxation 
system, including the use of component A2, and is currently investigating whether a 
complementary letter of formal notice should not be sent to Italy. 

                                               
1      Pubblicato nella Gazzetta Ufficiale n. 75 del 31 marzo 1999.
2      Untill 1999 ENEL has been state monopoly for production, import, transportation, 

transformation, distribution and sale of electric energy on the national territory.
3      Supra 1.

4   Judgment Of The Court of 17 July 2008 in Case C-206/06, Essent Netwerk Noord BV , not 
yet reported , point 57.
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It is not contrary to Community law to levy surcharges on electricity. However, the 
application modalities must not lead to the result whereby the advantages conferred to 
domestic producers out of the revenue from the surcharge wholly or partly offset the tax borne 
by domestically produced electricity. The use of part of the levy to finance the general budget 
is not contrary to Community law.

4. Commission reply, received on 9 December 2010.

Article 47 of Decision n. 348/07 of 29.12.2007 of the AEEG1 (hereinafter – "T.I.") stipulates 
that the surcharges are transferred to the special account of La Cassa conguaglio per il settore 
elettrico (CCSE). It also regulates the time limits for payments. Article 54 of T.I. lists a 
number of special accounts that are opened by the CCSE where the surcharges are transferred. 
The CCSE was established by CIP n. 34/1974 and is responsible for collecting and managing 
the funds required for the needs of the national energy market. The AEEG supervises the 
activities of collection and redistribution of the receipts.

As explained in the previous communication, the Commission had certain doubts regarding 
some aspects of the changed electricity taxation system, including the use of component A2. 
This led to the sending of a complementary letter of formal notice to the Italian Republic 
dated 29 January 2010, alleging certain incompatibilities of the national legislation with 
Articles 30 or 110 of the TFEU, in particular insofar as they concern application of the 
surcharges on electricity generated in other Member States. This procedure is still ongoing.

It also appears that a small part of proceeds from A2 is used to finance the general budget. 
The mere fact of channelling proceeds into the general budget is not as such contrary to EU 
law. Moreover, according to Article 1(3)(b) of Directive 2008/118/EC2 Member States are not 
precluded from levying taxes on the supply of services including those relating to excise 
goods provided that such taxes do not give rise to formalities connected with the crossing of 
frontiers in trade between Member States. Neither the collection of the A2 component nor its 
use (in particular for the purposes of the general budget) appear to give rise to such 
formalities, and no infringement of EU legislation on excise duties thus emerges in this 
regard.

Finally, it is worth mentioning that pursuant to the VAT Directive3 value added tax must be 
levied on electricity. According to Article 78 of the VAT Directive the taxable amount must 
include "taxes, duties, levies and charges, excluding VAT itself". Consequently, the fact of 
including the surcharge into the taxable amount in relation to electricity consumption is not as 
such contrary to EU law.

Conclusion

In principle, it is not contrary to the EU law to levy surcharges in relation to access to and use 
of the national distribution grid and to use the proceeds to finance the general budget. Nor is 
the fact of including the surcharge into the taxable amount for the purposes of VAT as such 
contrary to EU law.
                                               
1  Testo Integrato Delle Disposizioni Dell’autorità Per L’energia Elettrica E Il Gas Per L’erogazione Dei  Servizi Di Trasmissione, 

Distribuzione, Misura E Vendita Dell’energia Elettrica.
2 Council Directive 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty and repealing Directive 

92/12/EEC, OJ L 009 , 14/01/2009, p. 0012 – 0030.
3  Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax, OJ L 347, 11.12.2006, p. 1–118.


