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Subject: Petition 1450/2009 by Ulrike Büker (German), on payment of advances on 
maintenance to German benefit recipients resident in another Member State

1. Summary of petition

The petitioner, who lives in Spain and has four children by three different men, two of whom 
are resident in Germany, outlines her problems in applying for the payment of advances on 
maintenance, owing to the fact that the children’s fathers resident in Germany are 
unemployed (recipients of Hartz IV benefits). The German authorities have informed her that 
she should apply for the corresponding benefit in her country of residence, in this case Spain, 
but the petitioner claims that obtaining payment of this benefit (maximum EUR 100 per 
month) involves a long-winded procedure and that payment is at any rate limited to 18 
months. The petitioner feels that, in the light of the above, she and her children are victims of 
failure to uphold the principle of freedom of movement in the EU, and calls on the European 
Parliament to take the matter up.  

2. Admissibility

Declared admissible on 14 January 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 9 December 2010.

Advances on maintenance payments are recoverable advances intended to compensate for a 
parent’s failure to fulfil his/her legal obligation of maintenance to his/her own child, which is 
an obligation derived from family law.
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Advances on maintenance payments have been dealt with in three ECJ Judgments1. The Court 
considered these benefits as family benefits under the interpretation of Article 4(1)(h) of 
Regulation (EEC) No 1408/71.

According to the facts described in the petition, Spain is the primary competent Member State 
for providing family benefits to the petitioner because she is working and residing there with 
her children.

The question arises, if Germany might be the secondary competent Member State for family 
benefits for the children in question as their father resides in Germany. 

Article 2(1) of Regulation No 1408/71 provides that the regulation applies to employed or 
self-employed persons who are or have been subject to the legislation of one or more Member 
States and to the members of their families.

The terms ‘employed person’ and ‘self-employed person’ contained in that provision are 
defined in Article 1(a) of that regulation. They include any person insured under any of the 
social security schemes referred to in Article 1(a) against the contingencies and subject to the 
conditions referred to in that provision

From the judgment of the German administrative court is clear that the father is neither 
employed, self-employed nor is he the recipient of unemployment benefits. He draws benefits 
to cover subsistence costs under the basic provision for jobseekers without supplement, which 
is a special non-contributory benefit according to Article 10a of Regulation 1408/71 in 
connection with Annex IIa, E. "Germany". In Germany, the father is covered only with 
respect to health care (sickness benefits in kind) as an annexed benefit to the above described 
special non-contributory benefit. 

If the competent institution for granting family benefits in accordance with Chapter 7 of Title 
III of the Regulation 1408/71 is a German institution, then within the meaning of Article 1 (a) 
(ii) of the Regulation 1408/71 in connection with Annex I, E. "Germany":

(a) ‘employed person’ means compulsorily insured against unemployment or any person who, 
as a result of such insurance, obtains cash benefits under sickness insurance or comparable
benefits or any established civil servant in receipt of a salary in respect of his/her civil servant 
status which is at least equal to that which, in the case of an employed person, would result in 
compulsory insurance against unemployment.

(b) ‘self-employed person’ means any person pursuing self-employment who is bound:

- to join, or pay contributions in respect of, an old-age insurance within a scheme for self-
employed persons,

or

- to join a scheme within the framework of compulsory pension insurance

                                               
1 Case C-85/99, Offenmanns, Case C-255/99, Humer and Case C-302/02 Effing
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The conclusion is that the father is not a person covered by Article 2 of Regulation 1408/71 
("persons covered") with regard to family benefits and Germany is therefore not the 
competent Member State for providing family benefits.

Taking into account the specific nature of advances of maintenance payments, the legislator1

chose to exclude entirely these benefits from the scope of the new coordination Regulation2

applicable as from 1 May 2010. The legislator considered that these advances should not be 
considered as a direct benefit from collective support in favour of families and that the EU 
social security coordination rules should thus not be applied to advances of maintenance 
payments. Accordingly, the new coordination Regulation expressly provides that advances of 
maintenance payments listed in Annex I to Regulation 883/2004 are excluded from the 
coordination Regulation. 

Conclusion

The petitioner is entitled to receive advances on maintenance payments in Spain, which is the 
State of both residence for herself and her children, and the State of employment activity. The 
Commission cannot identify any infringement of EU law by German institutions or courts. 
The petitioner has to follow the national Spanish procedure and request Spanish advances on 
maintenance payments if she wants to receive them. It depends solely on national conditions 
if she is eligible to receive the benefit or not.

                                               
1 Council in unanimity and in co-decision procedure with European Parliament
2 See Regulation (EC) No 883/2004 applicable as from 1 May 2010 and its Recital No 36 and 
Article 1(z)


