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Subject: Petition 1243/2008 by Gisela Cruz, (Portuguese), on Portuguese law No 
22A/2007 on vehicle tax and its compatibility with applicable EU provisions 
in that area

1. Summary of petition

The petitioner refers to the Portuguese law No 22A/2007 on vehicle tax and the provisions on 
the basis for assessing taxes on used motor vehicles imported from abroad. The petitioner 
believes that this new law is contrary to applicable EU fiscal provisions, under which no 
Member State, either directly or indirectly, may impose internal taxes of any kind on goods 
from other Member States which are higher than the taxes directly or indirectly imposed on 
equivalent domestic goods, and she therefore asks the European Parliament to take the matter 
up.

2. Admissibility

Declared admissible on 17 February 2009. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 24 April 2009.

The petitioner refers to the Portuguese law No 22A/2007 on vehicle tax and particularly to 
IUC, the annual road tax. She claims that all second-hand vehicles registered in Portugal after 
July 2007 are taxed more heavily than similar cars already on the Portuguese market. The 
petitioner believes that this new law is contrary to applicable EU fiscal provisions, under 
which no Member State, either directly or indirectly, may impose internal taxes of any kind 
on goods from other Member States which are higher than the taxes directly or indirectly 
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imposed on equivalent domestic goods.

It must be pointed out that there is scarcely any harmonisation at Community level in the field 
of car taxation, although the Commission has consistently tried to remove the tax obstacles 
causing distortions to the free movement of passenger vehicles within the Internal Market. 
This means that Member States may impose such taxes on motor vehicles registration or on 
the use of national road network and decide unilaterally upon their levels and methods of 
calculation, if they by doing so respect Article 90 EC, which prohibits internal discriminatory 
taxation, directly or indirectly, on products of other Member States, in excess of that imposed 
directly or indirectly on similar domestic products. 

Discrimination between national and imported products can occur in several ways, e.g. as a 
result of tax rates, the taxable amount or even the method of tax payment. It should be stressed 
that all kinds of discrimination are prohibited, even if the discrimination arises in only a few 
cases.

The Commission is aware that Portugal has changed its car taxation on 29 June 2007 (national 
law n. 22-A/2007) and that it has made modifications to this legislation with the national 
budget Law 2009 (national Law nº 64-A/2008) as of 1 January 2009. Against this background 
the Commission has scrutinized the Portuguese rules on road car tax in the light of Article 90 
of the EC Treaty.

In this context the Commission has asked the Portuguese authorities to provide information on 
the road tax in the framework of a procedure under Article 226 of the Treaty and is currently 
examining their reply.

4. Commission reply, received on 19 fevrier 2010

On 28 January 2010, the European Commission called on Portugal, through a reasoned 
opinion under Article 258 of the Treaty on the Functioning of the European Union (TFEU), to 
modify its provisions on annual circulation tax on motor vehicles.

Under the provisions in force in Portugal, annual circulation tax on two similar used cars will 
be calculated differently each year depending on whether they were registered in Portugal for 
the first time as from 1 July 2007 or before that date. The cars first registered in Portugal as 
from that date are subject to a differently calculated, and generally higher annual circulation 
tax.

As far as the taxation of imported used vehicles is concerned, the EU Court of Justice has held 
that a car becomes a "domestic car" once it has been imported and placed on the domestic 
market. 

It appears that the Portuguese provisions have been framed in a way which creates a 
discriminatory effect against the whole second-hand car park existing in Member States other 
than Portugal before 1 July 2007.

According to the Court of Justice, Article 110 TFEU is infringed where the tax charged on the 
imported product and that charged on the similar domestic product are calculated in a 
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different manner on the basis of different criteria which lead, if only in certain cases, to higher 
taxation being imposed on the imported product. It would seem that this is what is happening 
in the present case, whereby the reduction of the registration tax may also play a role. 

Portugal has been requested to reply to the reasoned opinion within two months. If the reply is 
not considered to be satisfactory, the Commission can bring Portugal before the EU Court of 
Justice.

It has to be stressed, however, that such proceedings can only result in a declaration that the 
provision concerned is indeed incompatible. It is therefore in the interests of citizens to use 
the remedies available at national level in order to uphold their rights and obtain redress in 
their personal cases, national courts being the only ones competent, for example, to award 
damages or grant an injunction against the administration. 

5. Commission reply, received on 13 January 2011.

Under the provisions in force in Portugal, annual circulation tax on two similar used cars will 
be calculated differently each year depending on whether they were registered in Portugal for 
the first time as from 1 July 2007 or before that date. The cars first registered in Portugal as 
from that date are subject to a differently calculated annual circulation tax.

On the said date, a general reform of the vehicle tax system in Portugal entered into force. 
Thereby, registration taxes generally decreased, whereas annual circulation taxes were raised; 
both became connected to CO2 emission levels. The aim was to switch the tax burden from 
registration to use of vehicles and to apply the polluter pays principle, which is a move in the 
direction suggested in the Commission's Proposal for a Council Directive on passenger car 
related taxes.1 As for annual circulation tax, the previous system – where taxes are lower for 
high-emitting cars and where emission levels are not taken into account - remains applicable 
to vehicles registered before the entry into force of the reform. The reason for this is that such 
vehicles have generally been subject to a higher registration tax than the vehicles registered as 
from 1 July 2007; in the view of the Portuguese authorities, it would seem extremely 
burdensome to apply the new and higher tax rates to vehicles for which the previous and 
generally substantially higher registration tax has been paid. 

Even if on formal grounds it appears that it can be argued that there is discrimination at hand 
on the basis of Article 110 EC, the Commission considers that it would be disproportionate to 
bring the case before the Court of Justice. 

First of all, it should be underlined that the importance of the total tax difference between the 
amounts of registration tax plus annual circulation tax paid under the old respectively the new 
system appears to be very minor. In any event, the problem is transitional and can only exist 
during the useful life of cars registered before 1 July 2007.

Moreover, the new system is more in line with the Commission's above-mentioned proposal 
than the previous one, to the extent that it firstly aims at gradually switching the tax burden 
from registration taxes to annual circulation taxes, which is beneficiary for the internal market 
problems created by registration taxes, and secondly is strongly based on CO2 emission levels. 
                                               
1 COM/2005/0261 final.
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Pursuing an infringement proceeding requesting that the new system should only be applied to 
cars first registered somewhere in the European Union as from 1 July 2007 would be 
paradoxical; the emission levels would then only be taken into account for annual circulation 
tax purposes for the most modern and hence normally the least polluting cars. For the future, 
the new system will thus improve the situation considerably. Consequently, the Commission 
has the intention to close this file.


