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NOTICE TO MEMBERS

Subject: Petition 0612/2009 by Jingwa Joseph Tongwa (Cameroonian), on the German 
authorities' alleged failure to comply with EU legislation on the right of 
Union citizens and their family members to move and reside freely on the 
territory of the Member States and the right of third-country citizens to 
reside in the EU

1. Summary of petition

The petitioner, who is from Cameroon, and is married to a British citizen, complains about the 
German authorities' threats to deport him. The petitioner has lived in Germany and completed 
university studies (chemical engineer). Through the marriage, the petitioner unsuccessfully 
requested recognition of the rights he has under EU legislation and, owing to the petitioner's 
untenable job situation (four years of unemployment), his wife chose to leave the petitioner 
and move to the UK. The marriage has not been dissolved but the German authorities are still 
threatening the petitioner with deportation and, as he is consequently in both a physically and 
mentally critical situation, the petitioner asks the European Parliament to take the matter up.

2. Admissibility

Declared admissible on 15 September 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 21 January 2010.

The petitioner is a Cameroon national married to a British citizen. He lives in Germany, 
where he has not been employed for the last four years. His wife left the petitioner and has 
moved back to the United Kingdom.

Article 21 of the Treaty on the Functioning of the European Union stipulates that every citizen 
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of the Union shall have the right to move and reside freely within the territory of the Member 
States, subject to the limitations and conditions laid down in this Treaty and by the measures 
adopted to give it effect. The respective limitations and conditions are to be found in Directive 
2004/38/EC on the right of citizens of the Union and their family members to move and reside 
freely within the territory of the Member States.

The right of residence of third country family members in the host member state is, in 
principle, derived from the right of residence of the primarily entitled EU citizen who has 
exercised his/her right to free movement, so it can become precarious where the link with the 
EU citizen is lost. Although the legislator did provide for a number of safeguards against such 
precarity, none of them appear to apply in this case.

Article 12(2) of the Directive provides that the Union citizen's death (but not his/her 
departure) shall not entail loss of the right of residence of his/her family members who are not 
nationals of a Member State. Article 12(3) of the Directive provides that the Union citizen's 
departure or his/her death shall not entail loss of the right of residence of his/her children or of 
the parent who has actual custody of the children in case the children are enrolled at an 
educational establishment in the host Member State.1 From the information available, it does 
neither appear that there were any children of the petitioner and the EU citizen, nor that the 
petitioner has custody over them. Article 13 of the Directive provides for a right of residence 
under certain conditions in the case of divorce. These conditions do not appear to be fulfilled 
in the case at issue.

Conclusion

Based on the facts of the case, there are no grounds for invoking Union law in favour of this 
petitioner. Therefore it would not appear justified to pursue the matter further.

4. Commission reply, received on 13 January 2011.

The Commission would like to reiterate its first communication; in accordance with Article 12 
of Directive 2004/38/EC family members who are not nationals of a Member State may retain 
a right of residence after the departure of the EU citizen only in very limited circumstances.
The petitioner points out that he has resided jointly with his wife from 1995 until 2001 in 
Germany. However, the right of permanent residence, which is acquired following a lawful 
residence of five years, was introduced by Directive 2004/38/EC. As the petitioner's spouse 
left Germany before the Directive became applicable on 30 June 2006, the petitioner has not 
met the conditions the Directive attaches to the right of permanent residence.

On the facts of the case, there are no grounds for invoking Union law in favour of this 
petitioner. The Commission continues to believe it would not appear justified to pursue the 
matter further.

                                               
1 Cf. Judgment of the Court of 15 March 1989, in joined cases 389/87 and 390/87 G. B. C. Echternach and A. 
Moritz v Minister van Onderwijs en Wetenschappen (ECR 1989, p. 723).


