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Subject: Petition 0709/2009 by Pablo Vicente Salinas (Italian), concerning alleged 
discrimination regarding his stepson's right of residence

1. Summary of petition

The petitioner is Italian but is living permanently in Spain with his wife, their son and his 
wife's son, whom he has in charge.  The petitioner alleges that the Spanish authorities by 
denying his stepson, who has residence permit in Spain, the right to work are violating 
Directive 2004/38/EC of the European Parliament and of the Council on the right of citizens 
of the Union and their family members to move and reside freely within the territory of the 
Member States and especially its article 23 on related rights, in which it is stipulated that 
"irrespective of nationality, the family members of a Union citizen who have the right of 
residence or the right of permanent residence in a Member State shall be entitled to take up 
employment or self-employment there". The petitioner therefore asks the European 
Parliament to intervene in order to ensure that the Spanish authorities observe EU legislation 
in force.

2. Admissibility

Declared admissible on 30 September 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 17 December 2009.

The petitioner, an Italian national residing permanently in Spain, complains that the Spanish 
residence card issued to his 24-year old dependent son indicates that he is not authorised to 
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work in Spain. The petitioner considers that this restriction is contrary to Directive 
2004/38/EC1.

Article 18 of the EC Treaty stipulates that every citizen of the Union shall have the right to 
move and reside freely within the territory of the Member States, subject to the limitations 
and conditions laid down in this Treaty and by the measures adopted to give it effect. The 
respective limitations and conditions are to be found in Directive 2004/38/EC on the right of 
citizens of the Union and their family members to move and reside freely within the territory 
of the Member States.

Under Article 23 of the Directive, the family members of an EU citizen who have the right of 
(permanent) residence in a Member State shall be entitled to take up employment or self-
employment there. Article 2(2)(c) of the Directive stipulates that, for the purposes of the 
Directive, “family member” means the direct descendants who are under the age of 21 or are 
dependants.

In order to comply with the provisions of Directive 2004/38/EC, Spain brought into force
Royal Decree 240/2007 of 16 February on the entry, free movement and residence in Spain of 
citizens of the Member States of the European Union and other EFTA States.

Article 3(2) of the Royal Decree provides that the persons included in the scope of application 
of the Decree, with the exception of descendants aged over 21 years who are dependants and 
ascendants who are dependants as provided for in Article 2(d) of the Decree shall have the 
right to take up employment or self-employment and to provide services under the same 
conditions as Spanish citizens.

The Commission has already registered an official complaint under reference 2008/4162
alleging that Article 3(2) of the Royal Decree excludes EU citizen’s dependent descendants 
older than 21 years and dependent ascendants from the right to work in Spain.

Article 23 of the Directive does not refer to any such restriction and grants the right to work to 
all family members. The Spanish transposition seems to be more restrictive than Community 
law by adding additional conditions to the exercise of the EC rights.

This issue will be raised shortly with the Spanish authorities.

4. Commission reply, received on 13 January 2011.

The Commission has raised the issue with the Spanish authorities during bilateral talks 
concerning the transposition of Directive 2004/38/EC. 

The issue has finally been solved by the Supreme Court of Spain ("Tribunal Supremo"). 
Indeed, by judgment of 1 June 2010 published in the Official Journal (BOE) on 3 November 
2010, the Supreme Court of Spain has annulled the impediment to take up employment or 
self-employment for EU citizens' dependent descendants older than 21 years.

                                               
1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on 

the right of citizens of the Union and their family members to move and reside freely 
within the territory of the Member States, OJ L 158 of 30 April 2004, p. 77


