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Subject: Petition 1549/2009 by Mateja Mark (German) concerning Dutch survivors' 
pensions for widows resident abroad 

1. Summary of petition

The petitioner, a German national who receives a widow's pension in the Netherlands where 
her husband had been working, indicates that the Dutch legislation on which it is based has 
now been amended. After her 65th birthday the pension entitlements will be ended. The 
petitioner maintains that Dutch widows continue to receive the allowance, independently of 
whether or not they have worked. Withholding of the pension payments would considerably 
reduce the pensioner's income and points out that foreign widows in similar circumstances 
receiving a German pension continue to receive the entitlements until their death. The 
petitioner takes the view that these provisions are unfair and discriminatory and is seeking the 
assistance of the European Parliament.

2. Admissibility

Declared admissible on 29 January 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 13 January 2011.

As of the 1st of July 1996, the General Widows and Orphans Act (Algemene Weduwen en 
Wezenwet) in the Netherlands was replaced by the General Surviving Relatives Act 
(Algemene Nabestaandenwet). The aim of the new General Surviving Relatives act is to 
introduce insurance for surviving relatives which is limited to surviving relatives who cannot 
be expected to support themselves. The surviving relatives' benefit will in any event cease at 
the age of 65, the pensionable age in the Netherlands. A surviving relative who has been 
insured under Dutch law will be entitled to an old-age pension from that age. This condition is 
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not new in comparison to the General Widows and Orphans Act. 

EU law in the field of social security provides for the co-ordination and not the harmonisation 
of social security schemes. This means that each Member State is free to determine the details 
of its own social security system, including which benefits shall be provided, the conditions of 
eligibility, how these benefits are calculated and how many contributions should be paid. EU 
provisions, in particular Regulation (EC) No 883/2004, establish common rules and principles 
which must be observed by all national authorities when applying national law.  These rules 
ensure that the application of the different national legislations respects the basic principles of 
equality of treatment and non-discrimination. By doing so, it is ensured that the application of 
the different national legislations does not adversely affect persons exercising their right to 
free movement within the European Union

As far as Regulation (EC) No 883/2004 is concerned, Mrs Mark has not made use of her right 
to free movement herself. As a family member of a frontier worker, the rules on applicable 
legislation in Title II do not apply to her. As a consequence, the petitioner remained subject to 
the social security legislation of the Member State of residence (Germany) during the period 
that the petitioner was receiving a surviving relative benefit from both the Netherlands and 
Germany. As the petitioner has never been subject to the Dutch social security legislation, she 
has acquired no pension rights in the Netherlands on the basis of which she could be entitled 
to an old-age pension from the age of 65.

The Court of Justice of the European Union has stated on several occasions that Article 48 
TFEU (former Article 42 EC), upon which Regulation (EC) No 883/2004  is based, does not 
affect substantive and procedural differences between the social security systems of individual 
Member States, and hence in the rights of persons who are insured persons there. Article 48
TFEU does not guarantee that transferring employed activities or a place of residence will not 
in all cases be neutral as regards social security. What is relevant is that the person concerned 
is not placed at a disadvantage as compared with nationals of the Member State where he 
pursues his activities or to which he has moved his place of residence (Cases C-3/08 Leyman, 
C-393/99 and C-394/99, Hervein).

The petitioner is entitled to a surviving relatives benefit under the same conditions as other 
surviving relatives in the Netherlands. Secondly, the conditions for affiliation in the General 
Old Age Pension Act apply equally to Dutch nationals as to non-nationals.

Spouses acquired an independent insurance record under the Dutch General Old Age Pension 
Act on 2 August 1989. It appears from the petition that the petitioner is a widow since 1989. 
By way of a transitional provision, Annex VI of Regulation (EEC) No. 1408/71 provides for 
the voluntary insurance of the spouse of an employed person who was covered by a 
compulsory social security scheme beforehand and who resides in another Member State than 
the Netherlands, on the condition that the employed person was covered on 2 August 1989. 
The voluntary insurance continues if the compulsory insurance of the employed person is 
terminated as a result of his death, but ceases in any event on the date on which the 
voluntarily insured person reaches the age of 65. It does not appear from the petition that the 
petitioner has made use of the option of voluntary insurance, on the basis of which she could 
have been insured in the Netherlands as the spouse of a frontier worker.
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Conclusions

The Commission, on the basis of the information provided, has not established a 
misapplication of the EU Regulations on the coordination of social security systems, as the 
Dutch General Surviving Relatives Act has been applied in the same manner as it would have  
to Dutch nationals.


