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NOTICE TO MEMBERS

Subject: Petition 0652/2010,by Pierre Gérard (Belgian), on behalf of the ‘Comité de 
Défense des Frontaliers belgo-français’, on the taxation of French supplementary 
pensions in Belgium

1. Summary of the petition

The petitioner, who is the chair of the above-mentioned association, complains about the 
provisions of the 2004 Belgian tax law, the so-called Vandenbroucke Law, relating to the 
taxation of supplementary pensions from France, which entered into force on 2 December 
2009 with retroactive effect to 1 January 2007. The petitioner states that supplementary 
pensions from France granted before that date are taxed by the Belgian tax authorities as 
group 1 income, where the percentage deducted is highest, while supplementary pensions 
granted after that date are rated as low-tax group 2 income. The petitioner feels that this state 
of affairs constitutes serious discrimination against older pensioners, and therefore calls on the 
European Parliament to investigate this serious problem which affects some 45 000 Belgian 
pensioners receiving a French supplementary pension.

2. Admissibility

Declared admissible on 13 October 2010. The Commission was asked for information 
(Rule 202(6) of the Rules of Procedure).

3. Commission reply, received on 13 January 2011.

The petition
The petitioner considers that retired Belgo-French frontier workers resident in Belgium and 
receiving a French supplementary pension are being discriminated against in terms of taxation 
in comparison with workers who have only ever worked in one of these two Member States. 
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He asks the European Parliament to support him in calling for amendments to the tax 
convention between Belgium and France or amendments to Belgian tax law.

In substance, he considers that Belgo-French frontier workers:
1) should be taxed in the source country, i.e. in France, as recently provided for in the 
additional protocol to the Belgo-French tax convention in respect of active frontier workers;
2) or that Belgian taxation of their French supplementary pensions (pay-as-you-go) should be 
at the lower tax rate (with respect to the ordinary rate) in Belgium for Belgian supplementary 
pensions (funded).

The Commission's comments on the petition
The taxation of active or retired frontier workers is a controversial issue because of the lack of 
harmonisation of Member States’ national tax systems and a lack of coordination of their 
social security law - coordinated by an EU regulation - with the rules set out in bilateral tax 
conventions.
The situation of EU citizens resident in Belgium and working (or who have worked) in France 
is particularly complex and has aspects which may have an impact both on migration flows 
and on cross-border work because of the unfavourable circumstances (higher social security 
contributions in France/higher direct taxation in Belgium) surrounding all compulsory levies.
The amendments made recently to the tax convention between these two Member States have 
gone some way towards rectifying the situation of active workers but has not changed the 
situation of retired workers, most of whom are members of the Comité de Défense des 
Frontaliers belgo-français (CDF), which the petitioner chairs1.
As the European Commission has already pointed out2, national tax rules designed solely or 
primarily with the domestic situation in mind may give rise to inconsistent tax treatment when 
applied in a cross-border context. As matters stand, European Union law does not in principle 
make it possible to remedy such inconsistencies. 

The Member States may also decide, unilaterally or under agreements with other (Member) 
States, how their powers of taxation are to be allocated, as the Court of Justice has held3.

Overall, in the absence of any harmonisation of European Union tax legislation, this matter -
including the conclusion of tax conventions - remains within the competence of the Member 
States. The Commission would be able to intervene only if the legislation or conventions in 
question were contrary to the fundamental freedoms4.

This means that, for the two countries in question here, allocating competence for taxing the 
pensions in question to the country of residence of the beneficiary is not contrary to Union 

                                               
1Annex 1 gives further details of the legal framework and the situation of Belgo-French 
frontier workers.
2European Commission, Co-ordinating Member States' direct tax systems in the Internal 
Market, point 1; COM 823 (2006).
3CJEU, Case C-336/96 (Gilly), paragraphs 23 ff.
4See Annex 1, point 1.2.
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law as it stands at present.

As for the tax treatment of these pensions by the Belgian tax authorities, it should be noted 
that the different rates of taxation for income from a pay-as-you-go system and income from a 
funded system do not necessarily entail discrimination contrary to Union law. The European 
Commission has in the past investigated, moreover, a complaint similar to this petition 
without finding any infringement of European Union law1.

However, as there have been changes in Belgian social and tax law in recent years2, it seems 
appropriate to conduct a further investigation.

The Commission therefore proposes to inform the petitioner that the amendments to Belgian 
law in recent years as regards the tax treatment of supplementary pensions will be 
investigated to ascertain whether there has been any infringement of EU law.

                                               
1See Annex 1, point 1.8.
2In particular the amendments to the Law of 28 April 2003 on supplementary pensions 
(‘Vandenbroucke Law’) by Article 104 of the Law of 23.12.2005; Article 45 of the Law of 
20.7.2006 and Article 129 of the Law of 22.12.2008. See Annex 1, note 26. Belgium and 
France have also amended their tax convention since 2009 (Annex 3).


