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NOTICE TO MEMBERS

Subject: Petition 1815/2009 by Michel Berny (Belgian), on disparities regarding the 
treatment of European Union citizens who have worked in more than two EU 
Member States on retirement

1. Summary of the petition

The petitioner, a Belgian citizen resident in France who has worked in Belgium, France and 
the United States, indicates that the French authorities are only taking account of the periods 
he worked in Belgium (18 years) and France (9 years) for the purposes of calculating his 
pension entitlements, refusing to take account of the 16 years he worked in the United States. 
According to the petitioner, this is because, under Regulation 1408/71/EC, the application of 
bilateral agreements concerning social security renders Community legislation inapplicable. 
At the same time, he refers to the judgment of the Court of Justice in Case C-55/00, which, 
under the principle of equal treatment, stipulates that a bilateral agreement concerning social 
security concluded by a Member State with a third country applies to all EU citizens. He 
regards this as discrimination, taking the view that EU citizens who have worked in two 
Member States or in one Member State and one third country are treated more favourably 
than those who have worked in three countries (where bilateral agreements have been 
concluded).

2. Admissibility

Declared admissible on 22 March 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 11 February 2011.

The Commission states, first and foremost, that Regulation (EC) No 883/2004 provides for 
the aggregation of periods completed under the legislation of Member States alone and thus 
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does not allow periods completed in a third state, in this case the United States, to be 
aggregated.

The petitioner feels that the Gottardo judgment could, in general, oblige the Member States, 
in accordance with Regulation (EC) No 1408/71 (as amended by Regulation (EC) 
No 883/2004), to take account of the insurance periods completed in third countries for the 
purposes of calculating his pension (rules on aggregation and pro-rata calculation).

The Commission notes that the Gottardo judgment of 15/1/2002 does not in any way establish 
a general obligation; it is restricted solely to respect for the principle of equal treatment. In 
fact, according to this judgment, as far as pensions are concerned, the benefits obtained as a 
result of a social security convention between a Member State and a third country for 
national workers are in principle granted to workers who are nationals of other Member 
States in the same objective situation, in accordance with the principle of equal treatment and 
non-discrimination between national workers and nationals of other Member States who have 
exercised their right to free movement, enshrined in Article 45 TFEU.

The regulatory measures taken by the French authorities (circular no 2003/4 of 17 January 
2003) comply with the provisions of the aforementioned Gottardo judgment.

However, as mentioned above, application of the Gottardo judgment does not mean that the 
interested parties can expect, generally, that the rights they have acquired in third countries 
will be taken into account (on the basis of Regulation (EC) No 883/2004 and the bilateral 
convention). This position was confirmed by the Court on several occasions in judgments 
prior to the Gottardo judgment: ‘for the purpose of acquiring a right to social security 
benefits, social security organisations in the Member States are not bound to take into account 
affiliation periods completed in third countries’ (judgment of 16 November 1972, Allgemeine 
Ortskrankenkasse, 16/72, ECR p. 1141; see also the judgment of 10 March 1977, Kaucic, 
75/76, ECR p. 495). In the Borowitz case (judgment of 5 July 1988, 21/87, ECR p. 3715), the 
Court pointed out that ‘periods completed under the legislation of a non-member country do 
not, merely because they have been taken into account by the German institution pursuant to a 
bilateral convention concluded by the Federal Republic of Germany, become periods 
“completed under the legislation of the Member States” within the meaning of Article 46 of 
the Regulation. Consequently, no provision requires the institutions of the other Member 
States to take account of them when making calculations under Article 46 and the fact that the 
German institution has taken those periods into account does not entail any increase in their 
obligations.’

In light of this case-law and in the absence of any specific provision in the European 
regulations on the coordination of social security systems, it would not appear possible, as the 
law currently stands, for all of the work periods undertaken abroad, in France and in one or 
several other Member States and one or several third countries, to be taken into account when 
calculating a French retirement pension. This situation applies whether or not the interested
party is French or an EU citizen.

Thus the petitioner’s pension (or that of any French national in the same position) is 
calculated as follows:
- the periods completed under the general French system (9 years) and under the US system 
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(16 years) are aggregated in accordance with the social security agreement of 2 March 1987 
concluded between France and the United States;
- the periods completed in France (9 years) and in Belgium (18 years) are aggregated, without 
adding the periods worked in the United States, as the France-US convention does not allow 
the periods worked in Belgium to be taken into account. Similarly, the European regulations 
do not allow the periods completed in the United States to be combined with those completed 
in one or several Member States.

Consequently, it should be noted that France respects the principle of non-discrimination on 
grounds of nationality as regards bilateral agreements, as confirmed by the Court in the 
Gottardo judgment. This judgment is confined solely to the prohibition of discrimination and 
does not oblige the Member States to take into account the rights acquired in third countries 
on the basis of the coordination regulations and the bilateral convention. The situation 
encountered by the interested party demonstrates the limits of the European coordination of 
social security systems.

Conclusion

On the basis of the above elements, the Commission cannot intervene in favour of the 
petitioner.


