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NOTICE TO MEMBERS

Subject: Petition 0571/2010 by by P.K. (Polish), on equal access to digital material 
in the EU

1. Summary of petition

The petitioner complains that some online businesses do not offer their audio-visual products 
in Poland and that Polish citizens are not able to buy goods over the Internet which are 
available in other Member States because of technical restrictions associated with the use of 
credit cards. The petitioner stresses that this situation constitutes discrimination against Polish 
consumers in connection with online trade and he therefore calls on the European Parliament 
to ensure that the necessary measures are taken to introduce equal rights for consumers on the 
internal market.

2. Admissibility

Declared admissible on 1 October 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 11 February 2011.

The petitioner complains that online access to some content services is blocked in Poland.
These services are not provided to consumers via platforms or equipments which are available
on their market. The petitioner refers to restrictions associated with the use of credit cards
when a consumer wishes to access the services in question from another Member State. The 
petitioner calls for a remedy to this situation by adopting regulatory measures preventing this 
allegedly discriminatory treatment. The petitioner is aware of a series of examples of the 
blocking of cross-border access to online content services in Europe.
The Commission’s observations
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Although EEA-wide licensing is becoming more frequent for the music publishers' right of 
digital reproduction and for sound recordings, in the area of authors' rights for public 
performances national copyright licensing still prevails. Some service providers (e.g. Apple’s 
iTunes service) maintain national online shops and prevent access from other countries 
because, among other things, of the necessity to license copyrights on a national basis. The 
licensing and distribution of audiovisual works for its part has traditionally been carried out 
on a territorial basis due to the linguistic and cultural specificities of national markets. 

Actions to address these issues were announced in the "Digital Agenda for Europe"1. In 
particular, the Commission aims to enhance the governance, transparency and pan European 
licensing for (online) rights management by proposing a framework Directive on collective rights 
management. 

The Commission will also examine the issues relating to the cross-border online distribution 
of audiovisual works in a Green Paper to be issued in 2011. 

Moreover, the Commission will report, by 2012, on the need for additional measures allowing 
EU citizens, online content service providers and right-holders to benefit from the full 
potential of the digital internal market, including measures to promote cross-border and pan-
European licenses.

In addition, differences in treatment applied by service providers according to the nationality 
or the place of residence of the consumers are dealt with specifically by Article 20, paragraph 
2 of Directive 123/2006/EC on Services in the Internal Market (the "Services Directive"), as 
follows,  "Member States shall ensure that the general conditions of access to a service, which 
are made available to the public at large by the provider, do not contain discriminatory 
provisions relating to the nationality or place of residence of the recipients". Refusals to sell 
will be allowed only if traders demonstrate that the differences in treatment they apply are 
"directly justified by objective criteria". Member States were required to have the Directive
implemented by 28 December 2009 at the latest. The Commission believes that the 
enforcement of Article 20(2) of the Services Directive, together with the removal of the 
remaining obstacles still impeding the development of a pan-European digital download 
market, will lead to a progressive opening up of internet music stores and other online 
services to customers from all over Europe.

In the meantime, EU law protects consumers from unfair commercial practices aimed at 
advertising products by including false information or omitting material information that 
consumers need in order to take an informed transactional decision.2 Under this directive, 
advertisement of certain products should provide consumers with clear information on the 
possibilities to access essential services. In the example provided by the petitioner, the Xbox 
live service should not be advertised with the Xbox console in Poland if access is denied to
persons resident in Poland.  

                                               
1 COM(2010) 245 final: Communication from the Commission to the European Parliament, 
the Council, the European Economic and Social Committee and the Committee of the 
Regions: A Digital Agenda for Europe
2 Directive 2005/29/EC, of 11 May 2005 concerning unfair business-to-consumer commercial 
practices in the internal market. See paricularly Article 6 and 7. 
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The petitioner may however wish to contact the consumer protection organisation1 to report 
his complaint.

Conclusions

The Commission has announced that it will examine various issues directly related to the 
situation described by the petitioner, namely the issues relating to the cross-border online 
distribution of audiovisual works, and will report, by 2012, on the need for additional 
measures allowing EU citizens, online content service providers and right-holders to benefit 
from the full potential of the digital internal market, including measures to promote cross-
border and pan-European licenses.

                                               
1 http://ec.europa.eu/consumers/empowerment/docs/PL_web_country_profile.pdf


