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NOTICE TO MEMBERS

Subject: Petition 0752/2010 by M. Bateman (British), on the unfair and abusive conditions 
set in the renting contracts for public houses in the UK

1. Summary of petition

The petitioner denounces the abusive and monopolistic clauses of the renting contracts for 
public houses in the UK. The petitioner argues that the renting companies not only charge 
high rents, but also impose on tenants the compulsory acquisition of drinks at exorbitant 
retailer prices. She claims that this practice has put out of business a considerable number of 
pubs. The petitioner requests that the European Parliament assist her in finding a lawyer to 
represent her before the European Court of Human Rights and European Court of Justice in 
order to end this exploitation.

2. Admissibility

Declared admissible on 3 November 2010. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 11 February 2011.

The Commission would like to recall that the beer tie is an agreement by which a landlord, 
usually a pub management company (also known as a pubco) or a brewery, leases the 
premises to a tenant who operates the pub business. Under this agreement, the landlord 
usually affords the tenant certain economic and financial benefits such as the grant of loans on 
favourable conditions and provision of equipments. In return for those benefits, the lease 
normally incorporates a non-compete obligation on the tenant to source some or all of the 
alcohol beverages sold on the premises either from the landlord or from a supplier nominated 
by the landlord.
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The Commission's Block Exemption Regulation (BER) on vertical agreements1 automatically 
exempts restrictions of competition contained in vertical agreements that fulfil certain 
conditions. The issue of potential foreclosure of small and medium sized producers of 
alcoholic beverages through single branding is taken into account under the Block Exemption 
Regulation. In particular, single branding is exempted when the supplier's market share does 
not exceed 30% and is subject to a limitation in time of five years for the non-compete 
obligation.2
The distribution agreements falling outside the Block Exemption Regulation because market 
shares are above the 30% threshold or non-compete obligations beyond the time limit of five 
years will not be presumed to be illegal. The case law of the Court of Justice formulates 
certain criteria to determine whether a non-compete obligation falls within the scope of 
application of Article 101(1) TFEU (Case C-234/89 [1991] ECR I-935 Stergios Delimitis v 
Henninger Braü3).

Moreover, where access to the market is restricted by the cumulative effect of the various 
distribution agreements between pubcos and tenants for the sale of alcoholic beverages 
(cumulative foreclosure effect), the de minimis notice4 considers that an individual pubco with 
a market share not exceeding 5% does not contribute signficantly to the cumulative 
foreclosure effect. Therefore, the agreements entered into by such smaller pubcos are in any 
event unlikely to be caught by Article 101(1) TFEU.

The Commission would like to note that the pub sector in the UK is competitive overall with 
roughly 45% of the market being controlled by operators that are free of tie and the remaining 
55% being controlled by eight pub companies. Moreover, only two pub companies hold 
market shares above 5%, notably Punch Taverns and Enterprise, that together hold 14% of the 
market. In such conditions it seems highly unlikely that the tenancy agreements currently 
                                               
1     Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 

101(3) of the Treaty on the Functioning of the European Union to categories of vertical 
agreements and concerted practices.

2     Non-compete obligations are not covered by the Block Exemption regulation when their 
duration is indefinite or exceeds 5 years or is tacitly renewable beyond a period of 5 years. 
In case the supplier provides a loan to the buyer, the repayment of that loan should not 
hinder the buyer from effectively terminating the non-compete obligation. In that situation 
the repayment needs to be structured in equal or decreasing installments and should not 
increase over time. Similarly, when the supplier provides the buyer with equipment, the 
buyer should have the possibility to take over the equipment at its market asset value at 
the end of the non-compete obligation.

3  Case Stergios Delimitis v Henninger Braü sets out the criteria to determine whether a non-
compete obligation falls within the scope of Article 81(1) EC Treaty. It is necessary to 
analyse at the outset whether the existence of a bundle of similar agreements has the 
cumulative effect of denying access to the relevant market to new competitors. If the 
examination reveals that it is difficult to gain access to the relevant market, it is necessary 
to assess whether the individual agreements contribute significantly to the cumulative 
effect produced by the bundle of similar contracts. If that is the case, these agreements are 
caught by the prohibition contained in Article 81(1) EC Treaty.

4  Point 8 of the Commission Notice on agreements of minor importance which do not 
appreciably restrict competition under Article 81(1) of the EC Treaty.
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operating in the UK are liable of foreclosing the market to the detriment of consumers.

The Commission would also like to recall that the Office of Fair Trading (OFT) has recently 
concluded an investigation into the effects of beer tie agreements and the pubco model in the 
UK and found no evidence of competition problems. The OFT also concluded that the beer tie 
has not prevented tied pubs from offering a wide choice of beers to consumers, having found 
that pub-owning companies generally source beer from a considerable range of suppliers, 
including smaller brewers.

Having said that, should the petitioner wish to pursue the case and, for that purpose, receive 
appropriate legal assistance, the only suggestion that can be formulated in this respect is to 
refer to the website of the Law Society at :
http://www.lawsociety.org.uk/choosingandusing/findasolicitor.law

Conclusion

Based on the information provided, the Commission cannot conclude that there are 
competition problems in the pub sector in the UK that have a significant adverse impact on 
consumers. However, should the petitioner wish to pursue the case further, it is advisable to 
consult the Law Society's website in order to consult a list of suitable solicitors.


