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NOTICE TO MEMBERS

Subject: Petition 1095/2003 by Karl Heinz Duthel (German), on problems on 
obtaining a residence permit in Spain for the mother of his children

1. Summary of petition

The petitioner, who has lived for 12 years with a Thai national, has now settled in Spain with 
their two children. His partner's application for a visa with a view to joining her family in 
Spain was rejected. Under family reunification provisions it is necessary for her to be married 
to the father of the children in order to obtain a residence permit in Spain. The petitioner 
argues that this is unreasonable and anachronistic.

2. Admissibility

Declared admissible on 30 April 2004. Information requested from Commission under Rule 
175(4).

3. Commission reply, received on 19 October 2004

''Mr Karl Heinz Duthel, a self-employed German national, has settled in Spain with his two 
children, who have German nationality.

According to the information he has forwarded, his partner (Mrs Chulikon Chaosuan), a Thai 
national resident in Germany and the mother of his children, wishes to live with him in Spain, 
but has been unable to obtain permission from the Spanish authorities.

Given that the petitioner is self-employed, his right of residence and that of his dependants is 
governed by Council Directive 73/148/EEC of 21 May 1973.

Under this Directive, only family members (first and foremost the spouse and children) of a 
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European Union citizen are entitled to residence in the host Member State. The petitioner's 
two children, who are also German, are therefore entitled to residence in Spain under the 
terms of the directive.

However, the mother of the two children, who is of Thai nationality, is not married to the 
petitioner, Mr Duthel, and her long-term relationship ('lebensgemeinschaft' in the German text 
of the petition) with him does not give her the right of residence in Spain since, under the 
provisions of Directive 73/148/EC currently in force, only the spouse, whatever her 
nationality, is entitled to residence. This does not apply to Mrs Chulikon. The situation will 
change when the new Directive 38/2004/EC providing for the right of residence for unmarried 
partners under certain conditions is transposed (Member States have until April 2006).

The more general problem concerning the right of residence of 'a third country national who 
is the mother of a European Union citizen' is currently under consideration in connection with 
Case C-200/02 'Man Lavette Chen, Kunqian Catherine Zhu v. Secretary of State for the Home 
Department'. The conclusions of the Advocate-General were published on 18 May 2004. 
However, to date (August 2004), the Court of Justice has not yet ruled on the matter.

The Commission will forward a further communication in the light of the court's judgment.'

4. Commission reply, received on 11 February 2011.

The Spanish legislation is in compliance with Directive 2004/38/EC – which was transposed 
into Spanish Law by Royal Decree 240/2007 – and applies an extensive interpretation of the 
right of residence granted to the dependent direct relatives in the ascending line as requested 
by the ECJ in case C-200/02 Kunqian Catherine Zhu and Man Lavette Chen v Secretary of 
State for the Home Department of 19 October 2004. 

In addition to that, the "Disposición final tercera" of Royal Decree 240/2007 grants the 
partner with whom the Union citizen has a durable relationship, the right of residence in 
Spain.


